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MR ELLIS 

May it please your Honours, Ellis and Edgeler for the appellant. 

 

HAMMOND J 

Thank you Mr Ellis, Mr Edgeler. 

 

MR CURRAN 

May it please the Court: counsel’s name is Curran and I appear for the Respondent on this 

matter. 

 

HAMMOND J 

Thank you Mr Curran.  Mr Ellis 
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MR ELLIS 

Sir, I move the Bench in its entirety recuse itself on the grounds of lack of independence of 

selection. 

 

HAMMOND J 

Let’s take them in turn.  As to individual members of the Bench of course you have already 

indicated you were content with Justice Baragwanath, you had no concern about, that I am 

aware of as to my sitting and I should perhaps advise you that the panel as a whole discussed 

Justice Arnold’s position and saw no reason, looking at him, that the individual ?? should 

recuse.  So those are looking at people individually and we’ll give our reasons for that in a 

judgment of course in due course when we take the time. 

 

Now the point you are now raising as I understand it is really an independent and difficult 

point which as I apprehend you to say goes to the method of empanelling panels in this Court 

generally, is that right? 

 

MR ELLIS 

Yes Sir.   

 

HAMMOND J 

We will address that in our judgment.  You see, we have no concern on that concern.  I think 

the same issue may well be under consideration before another panel involving the President 

if I apprehend it correctly and he’s not here this week, so I’ve not been able to have a 

discussion with him about that. 

 

MR ELLIS 

I should hope you wouldn’t. 

 

HAMMOND J 

No, but there might be a point. 

 

MR ELLIS 

This is--- 
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HAMMOND J 

No.  Don’t jump so quickly, Mr Ellis.  There might be a point if there was a judgment 

anywhere near to hand in that it discussed those points.  It’s not a question of pre-empting, as 

it were, anything that might be said.  But we are well aware of the nature of the objection and 

once again we’ll deal with it in our judgment.  And that’s the point of the observation I made 

to you a moment ago.  It may or may not be coloured – if an answer is given in a judgment 

delivered, if it is delivered by the President, I don’t know who’s going to be doing it, I don’t 

know when it’s going to be done, then it might well be relevant to whatever we’ve got to say. 

 

MR ELLIS 

Well Sir, I’m sure it is relevant to what you’ve got to say, which is why I disclosed this 

happening, but it’s not in my submission so appropriate for members of this Court--- 

 

HAMMOND J 

Frankly, if I may say so directly, Mr Ellis, and this is my purely personal opinion, I don’t ask 

my colleagues to associate with myself with this, but speaking as to my own view you are 

wasting your time on this.  It’s well known that we have no hand at all in the selection of 

panels.  In this particular Court the system that we use actually bears considerable affinity to 

that which was used in the Privy Council House of Lords.  I’ve discussed it with Lord 

Bingham when in England, there’s never been any challenge to it, no suggestion that it 

infringes anybody’s norms.  We have a court officer, as I think you should now be aware, 

who makes up the lists and the Judges have no hand in that.  And that turns on judicial 

availability.  If you are seriously advancing the proposition that Judges should be drawn by 

the lot, even a moment’s reflection would show that a court would be unworkable.  Quite 

apart from anything else, there are other considerations of efficiency, fairness, and other 

things that enter it as to workloads between Judges.  And there are systems which can be 

employed, and one of them is employed here, which you don’t seem to be aware of, which 

take care of the problem that you’re talking about. 

 

MR ELLIS 

Well in my submission, Sir, questions of pragmatism must take second place to questions of 

principle. 
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HAMMOND J 

They don’t. 

 

MR ELLIS  

I know they don’t.  That’s the problem. 

 

HAMMOND J 

The practice is a principled one.  But frankly on this particular matter I don’t think there’s 

any point to be had taking time from the merits of the appeal which is before us when this 

matter’s being fully considered.  You’ve raised an objection to it.  As I understand your 

objection, I was hoping that you wouldn’t, I frankly hoped that you would be rather more 

cautious about that because it’s in my view quite untenable that judges on cases here should 

always be drawn by lot, is that your proposition? 

 

MR ELLIS 

That is the proposition that the special repertoire of independence of the judiciary should 

be— 

 

HAMMOND J 

All right, well--- 

 

MR ELLIS  

Are you not going to hear me? 

 

HAMMOND J 

No, not further on this. 

 

MR ELLIS 

You’re not going to hear me on my application. 

 

HAMMOND J 

I will record that you raised the objection--- 
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MR ELLIS  

I haven’t finished yet.  I’ve got further objections. 

 

HAMMOND J 

No, no, just wait a minute Mr Ellis.  Just wait a moment.  The fact that you objected will be 

recorded.  The fact that the basis of your objection is that Judges should be drawn by lot will 

be recorded, and the fact that the panel didn’t find it necessary to hear you further on that 

matter. 

 

MR ELLIS 

Well I’ve got another aspect which I haven’t articulated in the written material that I’ve put 

before you. 

 

HAMMOND J 

We don’t need to hear you further on this, Mr Ellis. 

 

MR ELLIS 

Well I need to be heard on it. 

 

HAMMOND J 

Well we are not going to hear you further on this point. 

 

MR ELLIS 

Well then I ask you to leave the Bench if I’m not going to get a fair hearing, as a matter of 

impartiality if you won’t hear counsel. 

 

HAMMOND J 

It’s got nothing to do with impartiality.  If you wouldn’t mind moving on please, Mr Ellis. 

 

MR ELLIS 

I wish to make the point that Justice Arnold in his explanatory note to the Judicial Salaries 

determination said, when he was Solicitor-General, he said that in his view the judicial 
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superannuation scheme was not compatible with independence.  Having said that, he now sits 

as a Judge. 

 

HAMMOND J 

But what on earth has that got to do with--- 

 

MR ELLIS 

I add to the---  

 

HAMMOND J 

with the matter before us? 

 

MR ELLIS 

It’s a matter, independence is a matter of some importance that you’ve tried to sweep under 

the carpet by refusing to hear me, but I’m raising this as another, because it affects Justice 

Arnold. 

 

HAMMOND J 

You make some unusual submissions Mr Ellis, and that’s about as far out unusual in terms of 

what we have before us today I have to say, with respect, that I have ever encountered. 

 

MR ELLIS  

The Solicitor-General says that Judges is not compatible with independence, and I’m making 

an application about independence, so why can’t I say that?  What is unusual about that? 

 

ARNOLD J 

I guess the problem with that is superannuation arrangements apply to every Judge, so on 

your view of it there is no Judge who can deal with this case. 

 

MR ELLIS 

No, well that isn’t true is it, Sir.  They apply to every Judge who has superannuation under 

the new scheme. 
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ARNOLD J 

It’s been in force since 1992. 

 

MR ELLIS  

Yes, so anybody, so Justice Robertson is not here. 

 

BARAGWANTH J 

I don’t think there’s anybody left I can think of, Mr Ellis. 

 

HAMMOND J 

There are one or two. 

 

MR ELLIS 

One or two, yes.  But that is not, that then becomes, doesn’t it, Sir, a question of necessity, 

and the authorities on necessity say you can only act if the executive government is impotent, 

so the Pakistani cases are the leading ones in the Commonwealth on this because they’re 

always having revolutions and military overthrow etc.  And in Texas, for example, when all 

the Judges of the Supreme Court were being challenged because they were members of the 

Order of Rabbits?? in 1925, Masons. 

 

BARAGWANATH J 

We do understand the principle.  We have the argument on board. 

 

MR ELLIS 

Well, yes. 

 

HAMMOND J 

We didn’t have an application of this character on board I might say, but leaving that to one 

side--- 

 

MR ELLIS 

I gave notice that I was going to do it and you didn’t tell me who the Bench was until the last 

moment so don’t blame me. 
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HAMMOND J 

I don’t think that’s quite correct.  Again, you don’t seem to be aware of the procedures that 

are available to you.  I’m going to close this down now Mr Ellis.  We have noted your 

concerns.  We don’t think that it’s profitable to advance them any further.  If you wish to go 

some place else then that’s a matter for you.   

 

MR ELLIS  

Well, I do--- 

 

HAMMOND J 

But we are here to hear the appeal which is before us today.  The panel has conferred--- 

 

MR ELLIS 

If you have jurisdiction. 

 

HAMMOND J 

It has taken the view that we are entitled to sit, and I would be obliged if you would please 

proceed with the appeal we have in front of us. 

 

MR ELLIS 

Well I have one final thing to say.  When you said it was a waste of time, in your personal 

opinion, you are aware, well you should be aware, that any matter that needs to be raised 

before an international tribunal needs to be canvassed in domestic courts, and if it is not, it 

cannot be raised elsewhere.  So it is not a waste of time. 

 

HAMMOND J 

Well you had raised it in your papers. 

 

MR ELLIS 

Yes, it’s not a waste of time. 
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HAMMOND J 

You didn’t have to pursue the matter further here.  Now I really would be obliged if you 

would move on please. 

 

MR ELLIS 

Right, then I wanted to address the question of my client’s instructions of whether Justice 

Arnold should sit. 

 

HAMMOND J 

I thought we’d disposed of that before I had indicated that--- Well, do you want to say 

something about your instructions on that? 

 

MR ELLIS 

Yes.   

 

HAMMOND J 

You have some further information on that, do you? 

 

MR ELLIS 

Well I need to carry out my instructions, and I do find it alarming that you say the Court has 

met in private and all ready discussed it and formed a view.  That is not a hearing in public, 

nd that is a breach of the Bill of Rights.  You cannot possibly determine this application now 

having already determined it without hearing. 

 

HAMMOND J 

Right, we’ve had this argument before too, haven’t we? 

 

MR ELLIS 

Well we’re having it again. 

 

HAMMOND J 

If your argument is the astonishing proposition that a panel to a case cannot meet to consider 

some aspect of it, particularly procedural aspect, then with respect that is a waste of time. 
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MR ELLIS 

No, that’s not my submission.  My submission is that you can’t meet in private, come in here 

and say you have decided – you haven’t heard from the Crown, you haven’t had my reply. 

 

HAMMOND J 

All right.  We note your point on that.  What is the further information you want to add. 

 

MR ELLIS 

The information - I just need to carry out my instructions. 

 

HAMMOND J 

Well, I want to hear what the--- If you’ve got further information that is not in the papers 

before us, which is what we looked at, then I invite you to put it before us.  If there’s nothing 

further, then there’s nothing further to be said. 

 

ARNOLD J 

I had understood that the issue you had raised which was just an indication that I should 

consider whether I could sit was simply that I had been Solicitor-General in 2003 I think it 

was when Mr Smith’s appeal was conducted.  I had nothing to do with the appeal, it was just 

conducted in the Crown Law Office as many hundreds of others were.  I can’t believe you are 

seriously suggesting that as Solicitor-General you could not sit---, as a Judge you could not 

sit in relation to anything that had a connection with any file in the Crown Law Office during 

the period that you were Solicitor-General. 

 

MR ELLIS 

No, I’m not suggesting anything.  My client is suggesting that you were the Solicitor-General 

at the time of the Owen Smith case which was an extension of the Taito case applying that 

1,500 others, and he forms the view that you must have known about that case and that you 

would know more about him than you would about anybody else that was running in your 

office, and he also makes the point that you may know or you may not know something about 

what was going on when all these Parole Board hearings, security classifications etc, the 
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essence of this case.  If you do, and it’s not been disclosed to us whether you do or you don’t, 

then I’m obliged to put it to you that if you did, then you shouldn’t be sitting. 

 

ARNOLD J 

Well as I’ve said I had nothing to do with Mr Smith’s case. 

 

BARAGWANATH J 

Mr Ellis, the way I see it is this.  In the Law Commission’s report on prosecution that you 

may recall. 

 

MR ELLIS 

Yes. 

 

BARAGWANATH J 

We referred to the role of the law officers - the Attorney and the Solicitor had the overarching 

responsibility for upholding the law, and that is why the Attorney sometimes gets cited in 

more than one capacity in a single case.  Not only does the Attorney have responsibility in 

relation to the prosecutions and the Solicitor as the outer ego has a like responsibility; so 

there is a responsibility for ensuring the administration of justice, justice is properly and 

fairly performed.  Now that’s in my assessment an overarch responsibility which is why at 

the moment I can’t see that a person who has occupied the Attorney or Solicitor role is 

perceived as qualified from hearing cases deriving in point of time from when he or she 

occupied that office, but with which there was no personal engagement.  Do you agree or 

disagree with what I’ve just said to you? 

 

MR ELLIS 

I personally agree.  I haven’t any instructions on whether my client does, but I have my 

instructions to carry out and I’m carrying them out. 

 

BARAGWANATH J 

Well that’s your view.  Thank you. 
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MR ELLIS 

And just one final matter, that when the Solicitor-General wrote the explanatory 

memorandum on judicial independence the Crown took no action to ensure that there was 

judicial independence, and it should have, and Justice Arnold has just sat on the first 

application and has some interest obviously publicly expressed in the issue which I think 

really means he shouldn’t have sat on the first one, but seeing as I’m not allowed to make 

applications— 

 

ARNOLD J 

Sorry, which application - I didn’t quite follow? 

 

MR ELLIS 

The independence application. 

 

BARAGWANATH J 

Isn’t really an argument that Justice Arnold is an advocate for judicial independence which I 

would have thought was a good thing? 

 

MR ELLIS 

As Solicitor-General he said that collectively Judges aren’t in his view, the scheme was not 

compatible with independence.  But as a law officer he took no action to ensure that the 

judiciary were independent.  Anyway, I’ve made my point. 

 

ARNOLD J 

Well, I have no idea on what basis you say that. 

 

MR ELLIS  

On what basis I say? 

 

ARNOLD J 

Well you say I took no action.  How on earth can you possibly say that? 
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MR ELLIS 

Well I can say it because, let me rephrase that, you took no action that is publicly recorded. 

 

ARNOLD J 

Well I’m not even sure what is publicly recorded, but in fact if you’d followed through you 

will see that there were changes made to the current superannuation programme to meet the 

concerns raised, that I had raised, there is an issue as to whether they go far enough, that your 

assertion (a) that I took no action or (b) nothing happened, are both wrong. 

 

MR ELLIS 

Well I’m talking about the public. 

 

ARNOLD J 

This shows the difficulty of raising things in this way.  With respect, this is completely half-

baked? 

 

MR ELLIS  

Well it shows the difficulty of not having a system in place in this Court where there is proper 

disclosure of what happens, so for example--- 

 

ARNOLD J 

It wouldn’t have occurred to me in a hundred years to disclose a memorandum that I prepared 

about judicial superannuation at a hearing. 

 

MR ELLIS 

Well--- 

 

ARNOLD J 

Which I would have to on your theory and every theory. 

 

MR ELLIS 

No doubt it didn’t occur to Justice Wilson to disclose matters fully either. 
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BARAGWANATH J 

You have discharged your responsibility by telling us what your instructions are? 

 

MR ELLIS 

Yes, that’s right, and I was just going to finish on the point that I was just making as I’m 

being criticised for making this sort of application.  What we do not have is a system where 

Judges are alerted to possible conflicts.  So, for example, in Justice Baragwanath’s case way 

back when the application to file the case on appeal was extended, Justice Baragwanath wrote 

the judgment, disclosed this week that he was involved because of his wife, but didn’t 

disclose it nine months ago--- 

 

HAMMOND J 

No, that’s not quite accurate either.  It wasn’t until, the Judge will correct me if I’m wrong, 

but it wasn’t until the full case was available. 

 

BARAGWANATH J 

To be precise, it was when the affidavit of Karen Marie Basher filed in the Court of Appeal 

on 4 May came to my attention, and I flicked through it, that I saw the reference to the 

document in question.  I forget which day it was, but the minute came out. 

 

MR ELLIS 

You can’t just say there isn’t a system? 

 

BARAGWANATH J 

I beg your pardon. 

 

MR ELLIS 

I’m just saying there isn’t a system. 

 

HAMMOND J 

But no system would have revealed that. 
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MR ELLIS 

It should not be for me to have to get--- 

 

HAMMOND J 

No, but no system would have revealed that to the Judge either, and that the moment the 

Judge saw that particular document he quite properly spoke to his colleagues and said “I 

don’t know if there’s an issue about this”, and I believe we sent jointly a minute to come to 

counsel to say “do you have concern about it?”  So the moment the document surfaced you 

were alerted. 

 

BARAGWANATH J 

You should know, Mr Ellis, if you don’t already, that there is in place a system whereby the 

cases for an ensuing month are listed, advised to the Judges.  A couple of months ago I 

disqualified myself from four appeals.  The system may not be perfect, but we do our best. 

 

MR ELLIS  

Well you may do.  The difficulty is making what happens public.  A private system doesn’t 

help. 

 

HAMMOND J 

It’s got difficulties the other way too.  Persons who argue the sort of cases you do have been 

greatly concerned about the fact that appointments to Appellate benches, the best example is 

that of ?? Marshall on the United States Supreme Court, was basically unable to sit for the 

first two or three years.  The Harvard Law School Faculty protested because he had been 

closely involved with NCWP causes when Solicitor-General, and that raises other kinds of 

issues.  And it’s the same kind of problem that Justice Arnold or any Solicitor-General face 

when appointed here that, I don’t know how many thousands of cases there must be in the 

Crown Law Office, when you consider its responsibility up and down the country.  I think the 

Judge has said, and has fairly said, had no involvement with this particular, your particular 

client’s matters. 
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MR ELLIS 

Yes, it would have been helped if we had known that a month ago, could have got that 

assurance and moved on, not a week ago. 

 

BARAGWANATH J 

Just on another point.  It may be, I don’t know whether it is the case, that the document 

exhibited to Ms Basher’s affidavit, is in the bundle of documents that was before the High 

Court.  I’ve asked--- 

 

MR ELLIS  

No, I don’t think so. 

 

BARAGWANATH J 

I’ve asked to see that bundle and we haven’t got it. 

 

MR ELLIS 

We’ve got one here. 

 

BARAGWANATH J 

Your submissions refer to it but it means we haven’t been able to pre-read that material. 

 

MR ELLIS 

I’m sorry, I’m not sure which document you are talking about? 

 

BARAGWANATH J 

Your submissions refer at page 15, paragraph 61 and 62 to interview notes see tabs 20A, 23A 

and then 62 tab 10, which I take to be for the bundle of documents before the High Court.  

It’s not a reference to the bundle of authorities that we’ve got. 

 

HAMMOND J 

I just want to say one final thing from my point of view, Mr Ellis. 
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MR ELLIS 

We’ll get it for you, Sir. 

 

HAMMOND J 

Mr Ellis, I’ve got one final point I want to make now. 

 

MR ELLIS 

Yes, Sir. 

 

HAMMOND J 

The thing I find most distressing and everything that has been said this morning, and I feel 

obliged to say it as the presiding Judge here, is the suggestion that the Judges of this bench, 

that is this panel or this Court, are not independent, because that is the thesis that you are 

putting up to us.  That is that there is something which constrains us in the proper execution 

of our duty and that we have done nothing about it.  Now that frankly is offensive.  The 

notion that a Judge would sit when the Judge doesn’t feel that he or she is independent and 

can properly carry out the duties which they swore to undertake upon being appointed to this 

office really is very very distressing.  

 

MR ELLIS 

My application--- 

 

HAMMOND J 

And it’s unfounded. 

 

MR ELLIS 

My application was that there was a lack of independence because of the method of selection.  

If you want to escalate it wrongly into a full-scale attack on independence then you’re not 

listening to counsel, you are not reading the submissions I’ve made, the UN Special 

Repertoire said it was time the States had random selection, that is the foundation, together 

with Justice Anderson’s and Petra Butler’s articles, and you know that very well.  And to say 

that it is offensive is equally offensive to counsel.  You’re not reading and you’re not 

listening. 
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HAMMOND J 

You’ve made your point, I’ve made mine.  Could we move on please? 

 

MR ELLIS 

Yes. 

 

BARAGWANATH J 

Just that proponent bundle, Mr Ellis, it may be that the judgment essentially contains the 

material that’s needed, but if there is anything in the bundle, and particularly the things you 

refer to--- 

 

MR ELLIS 

I think my learned friend is going to give you a disc with everything on it or something like 

that. 

 

BARAGWANATH J 

The oral argument is here and now.  A disc is not much use.  If there are particular bits in it I 

would like for myself to invite Mr Registrar to copy what we need so we can deal with it in 

open court. 

 

MR ELLIS 

Yes, well we have got a number of documents that we were going to hand up to you that 

aren’t in the bundle.  I don’t think that’s one of them, but we have got the bundle in the High 

Court which we could give to the Registrar to copy, Sir.  Bearing in mind that this, maybe it’s 

my fault, and I take responsibility for it of course, this is not a legally aided case, there is no 

legal aid, Mr Smith is penniless, the least bundle of documents I could get away with because 

this Court is so mean in respect of granting disbursements for pro bono cases as you will 

recall from T v Regional Intellectual Disability Care Agency, even habeas corpus cases you 

can’t get disbursements on, but we will make available to you whatever you need.  We’ve 

brought it along and I’m sorry if it’s not there. 
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BARAGWANATH J 

It’s just a question of what we ought to have.  I am telling you that has not been pre-read. 

 

MR ELLIS 

I understand and I am grateful for you alerting me to that, but we have now finished with the 

preliminaries. 

 

HAMMOND J 

In terms of the workload for the day, how long are we intending to be? 

 

MR ELLIS 

How long – is it set down for the whole day? 

 

HAMMOND J 

You asked? 

 

MR ELLIS 

Yes. 

 

HAMMOND J 

That was your estimate. 

 

MR ELLIS 

Yes.  Well, I was imagining I would go at least until lunch time, but I mean that’s really 

going to depend on the detail on which you’ve read the submission and what you need to hear 

from me on because there’s usually a lot of interchange and it’s difficult to tell.  If you’ve all 

read the submissions it’s going to go a lot faster. 

 

BARAGWANATH J 

Mr Ellis, there’s no need for this personal factor.  You know perfectly well that we read the 

submissions.  That’s how I know you haven’t given us material. 
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MR ELLIS 

Yes. 

 

BARAGWANATH J 

Do get on. 

 

MR ELLIS 

I do know that some Judges like you to take them because they skim read and they haven’t 

digested everything.  I’m not trying to be personal at all.  And if there’s going to be – I mean 

that is the problem with bringing these applications, all you do is instead of getting a Victoria 

Cross for being brave, is you get all the Judges cross.  That’s the only cross you get.  But, you 

know, don’t take it out on me because I bring proper applications before this Court. 

 

BARAGWANATH J 

I am referring to your remark about pre-reading, and I repeat, our practise is to pre-read.  

Please get on. 

 

HAMMOND J 

Right.  In answer to the question that I was putting earlier, in fairness, so Mr Curran knows 

what he is expecting and you’re expecting, I take it from what you are saying you are doing 

the best you can with saying you expect to address and talk perhaps to the luncheon 

adjournment? 

 

MR ELLIS 

Well with the assurance that Justice Baragwanath has given me that he’s read the documents 

in detail, if the other two were to say the same then I will be a lot less time, which is what 

happened last week when I asked the President and Justice Chambers.  Justice Chambers said 

“well I haven’t read it in detail”, there’s nothing personal, you are just trying to find out how 

much detail you want.  If you’ve all got the detail I can be quick. 

 

HAMMOND J 

If you have until lunch, you are getting more time than Mr Curran has, I’m obliged to ask Mr 

Curran whether you think he can adequately deal with your matters after lunch this afternoon. 



21 

 

 

MR CURRAN 

I’ll do my best to deal with all the matters that are raised by the appellant. 

 

HAMMOND J 

We will see as we go.  It will be clearer on what is difficult. 

 

MR CURRAN 

As Your Honours can appreciate, there are 18 grounds of appeal and it’s somewhat difficult 

to know quite where we’re going. 

 

BARAGWANATH J 

You’ve dealt with it in detail in writing? 

 

MR CURRAN 

I have, Sir. 

 

BARAGWANATH J 

So do let’s get on please. 

 

HAMMOND J 

Mr Ellis. 

 

MR ELLIS 

The first proposition.... 


