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1. I previously wrote a submission on the last extension as president of the 

Council of Civil Liberties, I write this submission on behalf of my own 
behalf, and basically repeat and update the prior submission. 

2. Whilst I note submissions are unlikely to be heard orally, I would still ask 
to be heard orally given the importance of this legislation. 

3. I have lobbied for its appeal before the United National Human Rights 
Committee in new York in march, and in July last year in Geneva where 
it became Issue No on the list of issues to be addressed by the 
Committee in respect of New Zealand’s 5th periodic report, only because 
Mr. Power advised on behalf of the Government it was currently before 
Cabinet, did it cease to be on the Agenda. 

4. It will be included in my follow up shadow report to the UN next year. 

5. As I said in my last set of submissions such legislation would be at home 
in a Fascist or Totalitarian state, and not to hear submissions on it only 
moves us one step closer to that situation. 

6. When does the Government intend to introduce even more obnoxious 
discriminatory legislation requiring prisoners to wear yellow stars? 

7. The orginal legislation was introduced after my success on in the 
Taunoa cases. 

8. In Taunoa five prisoners were originially awarded $130,000 
compensation for inhumane treatment by State (Prison)  officers whilst 
kept in the Behavioural Management Regime (“BMR”) at Auckland 
Prison.   
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9. The legislation is not simply unprincipled, but would be at home under 
the early days of the Nazi regime in 1933, (prior to the worst excesses of 
that regime but introducting discrimination aginst Jews).  

10. Plainly the legislation has been a lamentable failure in any event, and 
this holding legisalation only preculdes something far worse. 

11. The writer was, and still is, counsel in the Taunoa cases (as well as 
counsel for some 70 plus others),  

12. Many Prisoners ask why can they be abused and have crimes commited 
against them, and their abusers get away with it?  

13. It is a good question, a prison sytem as well as a justice system must be 
demonstrably fair. This legislation not only detroys fairness, it weakens 
the very rubric of the rule of law itself. 

14. Why does a prisoner wining the Lotto get to keep it but awarded 
compensation for being beaten or tortured by prison staff, have it subject 
to this proposed Act? 

15. The Bill should be withdrawn. 

16. Any member voting for the Bill should recall that the defence of superior 
orders did not suceed at the Nuremberg War  Crimes Trials. Rightly so 
as gross violations of human rights do not permit such a defence. When 
voting on this legislative amendment,  members may care to reflect on 
that, and what is said below under the heading of Totalitarian or Fascist 
regimes. 

Totalitarian or Fascist Legislation? (As essentially presented to the 
Supreme Court— Dates amended) 
 
17. What is submitted is that a blind eye cannot be turned to the current 

attacks on prisoner’s rights.  

18. The classification of Mangaroa inmates receiving compensation as 
“scumbags” by the then Minister of Justice Phil Goff, has unfortunate 
similarities to the Nazi regime classifying Jews, Gypsies, and others as 
undesirables, which in turn was followed by repressive discriminatory 
laws, and behaviour, which ultimately resulted in massive genocide. 

19. Is what is happening in NZ a small step or worse towards a totalitarian 
or fascist approach to prisoners’ rights?   

20. On a conceptual level what is the difference between a label of 
scumbag, and a yellow star? 

21. Those denigrating remarks or symbols are odious. This discriminatory 
legislation is particularly odious. 
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22. In Quilter v Attorney-General1 a Court of Appeal of 5 Judges 
considered Article 26, where Thomas J stated: 

P540: 

discrimination in all its forms is odious. It is hurtful to those 
discriminated against and harmful to the health of the body politic. As 
such, it is or should be repugnant in a free and democratic society. There 
are, in other words, no “reasonable limits” prescribed by law which could 
be demonstrably justified in a free and democratic society. Discrimination 
and democracy are inherently antithetical. 

23. If there is no room for such discrimination in a free and democratic 
society, and we have that discrimination, what sort of society to we 
equate to? 

24. Also see Baroness Hale in A v Secretary of State:2 

Democracy values each person equally. In most respects, this means that 
the will of the majority must prevail. But valuing each person equally 
also means that the will of the majority cannot prevail if it is 
inconsistent with the equal rights of the minorities. As Thomas 
Jefferson said in his inaugural address: 

 “Though the will of the majority is in all cases to prevail, that 
will to be rightful must be reasonable….The minority possess 
their equal rights, which equal law must protect, and to 
violate would be oppression.” 

 
No one has the right to be an international terrorist.  But substitute  
“black”, “disabled”, “female”, “gay”, or any other similar objective for 
“foreign” before “suspected international terrorist” and ask whether it 
would be justifiable to take power to lock up that group but not the “white”, 
“able-bodied”, “male”, or “straight” suspected terrorist international 
terrorists. The answer is clear.3 

25. Have prisoners become a modern discriminated group? If so what are 
the consequences? 

26. Consider the Anti-Semitic legislation of 7 April 1933, [Tab 14] omitted 
issued under the hand of the Reichs-Chancellor, Adolf Hitler.  

27. Persons of Non-Aryan descent could no longer be admitted to the bar 
(Article 1), and persons involved in communistic activities were likewise 
excluded (Article 3). However Article I did not apply if lawyers had fought 
on the WW1 front, or lost sons or fathers in that war. 

                                                
1  [1998] 1 NZLR 52 
2  A v Secretary of State [2004] UKHL 56 
3  Paragraph 237-238 
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28. Likewise only prisoners claiming compensation for state abuse, prior to 
1 July 2007, or those such as the Appellants in the system are caught by 
the PVCA.  As Thomas J correctly stated, discrimination and democracy 
are inherently antithetical. Discrimination is indeed odious for whatever 
reason.  

29. Even the meek submission of the Human Rights Commission on the 
PVCA stated [Tab 8 omitted]:  

Finally, it is important to recognize that how a society treats its prisoners 
affects everyone. As Stephen Livingstone has observed, condoning 
arbitrary, unaccountable action is always dangerous. “Once established 
there is always a danger of [it] being seen as successful and hence 
appropriate for other groups. 

30. The Human Rights Commission also stated: 

Concern with prisoners’ rights in international law is relatively recent, but it 
is seen as an important development and a way of ensuring that the 
status of prisoners is commensurate with other citizens. As it is currently 
drafted, the legislation has the potential to breach a number of New 
Zealand’s; international commitments, both in relation to the duty to 
protect the human rights of those detained and ensuring the efficacy of 
the processes by which such breaches are determined.  

New Zealand has already attracted adverse comment from international 
treaty bodies over the conditions of people in detention. The present 
proposal, by failing to adequately address the causes of prisoner 
mistreatment by prison staff or conduct in breach of human rights 
standards by other public officials, is unlikely to ensure enhanced levels of 
compliance with domestic and international human rights obligations. As a 
result, the government is at risk of further criticism from international 
human rights treaty bodies about the treatment of persons who are 
detained. This would be likely to damage New Zealand’s international 
human rights reputation.  

 
31. Enough is enough. International condemnation is however not enough. 

In my submission what this Court must do is issue a Declaration of 
Inconsistency to also show its disapproval, and to uphold human rights. 

1933 
 
32. Besides obtaining Prof Shelton’s book on my September 2006 overseas 

trip a short side trip to Hamburg caused the following profoundly 
interesting human rights discovery.  

33. The Court of Appeal steps in Hamburg have a constant reminder of the 
failure of Judges and lawyers to stand up and be counted, when human 
rights abuses where in their infancy. 
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34. That abysmal failure cannot be allowed to occur here in New Zealand in 
2010. But alas the scumbags’ classifications, and the PVCA have the 
sign of the sad beginnings of a totalitarian, or fascist approach to 
prisoners’ rights that cannot be justified in a free and democratic society. 
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Detail of Here & Now: A Monument to the Victims of National Socialist Justice located on the 
steps of the Court of Appeal Hamburg, Germany. The date 1933 marks the beginning of the Third 

Reich. A nearby sign reminds us that in 1933 "the German court was the willing organ of the 
National Socialist Dictatorship. Judges and lawyers enforced decisions characterized by racial 

hatred against Jews, Poles, Russians, and other groups. Almost all kept quiet about the injustice. 
Only a few tried to resist." 
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35. Is such a monument now required in 2010 New Zealand? 

36. Yes—If the clause amending this legislation to extend its life 2 years. 

Original s7 advice 
 
37. The original advice on the Bill under section 7 NZBORA legal advice 

provided to the Attorney-General claims the Bill is not in breach of the 
New Zealand Bill of Rights Act, or the International Covenant on Civil 
and Political Rights. I must respectfully seriously disagree. It would be in 
major breach of both. 

38. Essentially, as I am sure many others will or did say, this proposed 
legislation is unprincipled, being discriminatory between classes of 
individuals. 

39. The existences of the current complaint mechanisms are already 
insufficient to properly protect prisoners. I refer to the comment by the 
UN Committee Against Torture in respect of the New Zealand 3rd 
periodic report in May 20044 in respect of Taunoa, and which still has 
not been responded to by the Government. 

 

   Subjects of Concern 
 

6(f)  The findings of the Ombudsman regarding investigations of alleged staff 
assaults on inmates, in particular regarding the reluctance to confront such 
allegations promptly, and the quality, impartiality, and credibility of investigations. 

 

Recommendations 
(g) Carry out an inquiry into the events that led to the decision of the High 
Court in the Taunoa and al. case; 

 
(h) Inform the Committee [within 12 months] about the results of the action 
taken in response to the concern expressed by the Ombudsman regarding 
investigations of staff assaults on inmates. 

 
 
40. It is ironic that the Committee, despite unanimously agreeing to 

recommend the setting up of a Prisoners Complaints Authority, that the 
Government has dragged its feet and that has still not happened. The 
best way to prevent prisoners claiming for state abuse is to prevent it in 
the first place, which is undoubtedly assisted by a robust complaint 
system that prisoners and the public have confidence in.  

                                                
4  CAT/C/CR/32/4 19 May 2004 
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41. There are still currently major proceedings before the High Court 
alleging that the District Court does not have sufficient resources to 
investigate claims of torture by Prisoners, and that the State of New 
Zealand (Yourselves as Parliamentarians the legislative branch 
included) are as such committing major human rights, and international 
law breaches. Those pleadings include: 

 
 

Extract from letter of Chief District Court Judge 
 

“The District Court is not resourced to conduct investigations into allegations of 
conduct by Prison Officers that would constitute criminal offending. 

 
… 

 
3. There is the potential, if this request [to promptly investigate a complaint] was 
acceded to, for many hundreds of similar requests in view of the fact that such a 
request, and my acceding to it, would become very well known in the prison 
service. I can see my office being swamped with similar requests in future which 
would be hard to decline”.  

 
… 

 
 

The totality of the above pleaded errors and or/omissions is so extensive that the 
Defendant’s behavior amounts to lip service to the Human Rights Laws, 
Principles and Standards applicable, such that it amounts to a lack of good faith 
contrary to Article 26 of the Vienna Convention on the Law of Treaties. 

 
42. Yet this Act allocates resources and judicial time to the extracting of 

money from prisoners who have been abused.  

43. Without this legislation a victim could sue a prisoner, within six years of 
the event s/he complained of. The victim would then have 12 years to 
enforce that judgment. That is the current law and is all that is required. 

44. I take the liberty of again repeating part of my submissions to the 
Supreme Court on attempting to challenge this legislation (I was told to 
go back and start in the High Court as the Supreme Court had no 
jurisdiction to hear an original compliant).  

45. Indeed the Government’s actions are morally criminal. See Hansard 
debate on the Prisoners’ and Victims’ Claims Act 2005 (“PVCA”)[Tab 1 
omitted]: 

TIM BARNETT (Labour—Christchurch Central): 

I will quote from an editorial in the Sunday Star-Times of 5 September 
2004, but first I will say that the words are from a lawyer who has done a 
lot to promote the issue of prisoners’ compensation, Tony Ellis. He said: 
“What one forgets is that these prisoners have been victims too, and two 
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wrongs don’t make a right. The crimes that the men committed are 
contemptible and grave, and the men deserve to lose their liberty for 
them. But the abuses committed by the prison system are also serious. 
Those who say the men deserve nothing overlook this. What they are 
saying, in effect, is that in this case, wrongdoing should be winked at.” 
The Sunday Star-Times editorial then went on to state, and this is 
important: “If nobody guards the guards, we are headed down the 
path that leads to Abu Ghraib. Prisons are too often closed worlds 
where the power of the jailers goes unchecked. Abuses must be 
punished. If they are not, the state is reduced”—[Interruption] I tell 
Mr Mapp—“to the level of the criminal who goes scot-free.” The 
editorial concluded: “Politicians will always play to the gallery on these 
issues, and the outbursts by Ryall and Goff are drearily predictable. In 
fact, there may be a middle way here. Few would object if, once the 
criminals had received their compensation, they were then required to 
hand a fair chunk of it to their victims. That way, their complaint has been 
upheld, and the principle of deterrence has been served.” 

[Bold added] 
46. The passing of the Prisoners’ and Victims’ Claims Act clearly affects the 

remedy of the Appellants.5 It is submitted that this legislation, is 
unjustified in a free and democratic society, seriously offensive to 
international human rights law, and to the rule of law itself.   

47. If correct that the legislation is not justified in a free and democratic 
society what society is it justified in? A totalitarian or fascist state?  

48. In the appeal, submissions were advanced as to why the hearing of the 
appeal would be the breach of a fair appeal relying on 4 decisions, 3 of 
the European Court of Human Rights, and one from the Inter-American 
Court of Human Rights. See Burdov v Russia6 [Appeal Tab 33 
omitted], Smokovitis and Others v. Greece7 [Appeal Tab 34 omitted] 
Stran Greek Refineries and Stratis Andreadis v. Greece8 [Appeal 
Tab 35 omitted] Bulacio v. Argentina  [Appeal Tab 43 omitted]. 

49. The essence of what was advanced earlier was that by intervening in 
the legislative arena in a case which the government was a party to was 
a violation of Article 6(1) of the European Convention, and from the 
Golder v UK9 judgment quoted in Stran Greek Refineries indissociable 
from the danger of arbitrary power and The State had determined by 
legislative action a case in which it was a party. “Legislative 
legerdemain” had resulted in wholesale inequality of arms in the 

                                                
5   “Appellants” is used for ease of reference but also includes the Cross Respondent. See Tab 5 
 Omitted for the Parliamentary Bills Digest which sets out a simple analysis of the Bill 
 (especially pages 9 and10) also the Article by Margaret Biggs, PVCA, New Zealand Law Journal, 
 Oct 2005, [Tab 13 Omitted] 
6  ECHR, Application 59480/00, 7 May 2002  
7  ECHR, Application no. 46356/99 11 July 2002 
8  ECHR Application 13427/87, 9 December 1994.  
9  21 February 1975 (Series A no. 18).  
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proceedings in issue.  

50. Significant references will be made to Prof Dinah Shelton.10 She 
comments [Tab 11 omitted]:11 

In redressing human rights violations it must be recognized as well that 
actions against the state, whether undertaken in a national or international 
forum, differ from private proceedings, and for a number of reasons. First, 
there is the added importance of ensuring the rule of law by institutions 
created in large part for that purpose.  

In a government of laws, the existence of the government will be 
imperilled if it fails to observe the law scrupulously … For good or ill, it 
teaches the whole people by its example. Crime is contagious. If the 
government becomes a lawbreaker, it breeds contempt for law; it invites 
every man to become a law unto himself; it invites anarchy.12  

The denial of a remedy in human rights cases can have a particularly 
negative impact on the judiciary. Continued respect for and acceptance of 
the exercise of judicial power depends on preserving the perceived and 
actual fairness and integrity of the system. ‘The absence of an affirmative 
vision of the judicial role that responds to concerns about fairness and 
proper allocation of governmental power fuels the political and theoretical 
attack on legitimacy, which in turn contributes to a public perception of 
judicial illegitimacy to develop and enhance institutional competence and 
legitimacy, remedies against the state are thus not only necessary but 
necessarily different from, and greater than, those appropriate in private 
law tort actions. In this regard, the remedies that individuals may invoke 
against governmental wrongdoing inevitably reflect some normative 
conception of the relationship between citizen and state, some notion of 
the legal and political obligations that they owe one another… 

Human rights violations committed by the state are qualitatively different 
from private injury because of the motives and nature of the conduct as 
well as the identity of the wrongdoer. Individuals expect protection from 
the state; indeed, one of its fundamental purposes is to provide the 
institutional and other means to ensure the safety and well-being of those 
within its power. For the government itself to cause harm adds an element 
of outrage generally not present in purely private wrongdoing. The Inter 
American Court of Human Rights recognized the profound impact that 
such violations can have. In the Loayza Tomayo v. Peru (Reparations) 
decision, it pointed out that the very existence and conditions of life of a 
person are altered by unfairly and arbitrarily imposed government actions 
taken in violation of existing norms and the trust that is placed in the 
hands of public power, whose duty is to protect and provide  security in 
order for individuals to exercise their rights s and satisfy their legitimate 
personal interests. The remedies afforded should reflect the breach of 

                                                
10  Remedies in International Human Rights Law, 2nd Ed, OUP, (paperback) 2006. 
11  ibid pp 99/100 
12  Olmstead v. United States, 177 U.S. 438,485 (Brandeis.J, dissenting).  
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trust involved, because, in general, the more outrageous the wrongdoer’s 
conduct, the more outraged and distressed the victim will be and the more 
the harm that will be suffered.  

Impunity, particularly governmental immunity that leaves human rights 
victims without a remedy, calls into serious question the integrity of 
human rights guarantees and the rule of law. A primary purpose of legally 
protecting rights is to affect the distribution of power between individual 
and state, specifically, to protect individuals from the abuse of state 
power. Rights without remedies are ineffectual, rendering illusory the 
government’s duty to respect such rights. Even the symbolic value of 
rights would disappear if it becomes obvious that rights can be violated 
with impunity. Structural limits on the powers of government would exist 
only in the unlikely event that those with governmental power did not seek 
to aggrandize it.  

If society as a whole is injured by human rights violations, so also may 
society as a whole benefit from public remedies. Any action the state is 
required to take to remedy human rights violations will likely have effects 
beyond the individual plaintiff. Remedies for public wrongs must be seen, 
the public policy, as an important means of promoting compliance with the 
human rights norm.  

 
51. With respect the Court must recognise potential effects on the judiciary 

by denial of remedies, the consequences of a government failing to 
respect rights, and of creating an atmosphere of impunity. 

52. The Government has not just created an unleveled playing field, but has 
created two playing fields, so that they play on the new rigged playing 
field, whilst the Appellants play on the original. This legislation is 
retrospective, ad homien, and discriminatory. The legislation was 
passed in a furor of political activity. Butler13 says: 

The enactment of the Act followed the public controversy over the award 
of $135,000 to five inmates in Taunoa v Attorney-General 
[Compensation]. The Act was hotly debated in Parliament (numerous Mps 
arguing it did not go far enough) and in the Select Committee process. 
Subpart 1 of Part 2 of the 2005 Act expires on 30 June 2007.14 

There were immediate calls for legislation to be enacted to reverse the 
award of damages, or, as an alternative, to ensure that any damages 
award be held in trust so that the people who had been the victims of the 
offences for which the plaintiffs had been jailed could sue and obtain 
judgment out of the funds that had been awarded to the inmates15.  

                                                
13  The New Zealand Bill of Rights Act: A Commentary, Andrew Butler and Petra Butler, 2005, 
LexisNexis, Wellington 
14  At Para 27.13.1.  
15  Butler’s footnotes—See, for example. Parliamentary Questions and Answers, 26 August 2004, 
Prisoners—Human Rights (M Alexander MP), Parliamentary Questions and Answers, 14 September 2004, 
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53. And see the Commentary on the report back of the Select Committee, 

where significant division is apparent (particularly see pages 10-13)  

54. A constitutionally aware approach was adopted by Dr Richard Worth, 
National Party spokesman on Justice who stated during urgency on the 
Prisoners’ and Victims Claims Act [Tab 3 omitted]: 

Dr RICHARD WORTH (National—Epsom): I would like to pose a 
question to the Minister in the hope that he may answer it. About 150 
metres away from here is the Court of Appeal, in Molesworth Street. 
Effectively, it is our final appellate court, because the Supreme Court is 
accessible only by leave. In the last 2 days the Court of Appeal has been 
hearing the case that has established the so-called mischief that this 
Government seeks to deal with in the Prisoners’ and Victims’ Claims Bill. 
It is bad practice and bad policy for the Government to seek to pre-empt 
whatever decision the Court of Appeal may make. 

…This Government—in my view, incredibly unwisely—has tried to head 
off and pre-empt the decision of the Court of Appeal by putting Parliament 
into urgency. The doctrine of the separation of powers, based on what 
Montesquieu said—which the Minister may well be familiar with—states 
that government has three elements: the legislature, the executive, and 
the judiciary. This Government has plunged Parliament into urgency 
in order to cross a very clear constitutional threshold that it should 
never cross. It is quite acceptable for Parliament in the exercise of its 
sovereign powers to reverse decisions of the courts. That has been done 
on a number of occasions. But we are not talking about that in this case. 
We are talking about this Government pre-empting the power of the Court 
of Appeal to make an effective decision in respect of the issues that are 
before it. That is constitutionally reprehensible. 

I was interested to hear the Minister say that what is going on in the Court 
of Appeal with regard to the decision currently under appeal would be 
“captured by the legislation”. He has not exactly spelt out what he means 
by “captured by the legislation”, but one assumes that he is talking about 
the very issue about which I have underscored a concern: that Parliament 
in this instance is trespassing on judicial process. So the Minister should 
tread very carefully as he advances this bill. 

55. The following day he said [Tab 3 omitted]: 

Dr RICHARD WORTH (National—Epsom): There is a race on at the 
moment. It is a race between the Government and the Court of Appeal, 
because the Court of Appeal is hearing the very issues that gave rise to 

                                                
 Prisoners—Human Rights (D Brash MP).  

 See, for example T Watkins, “Crims’ windfall may go to victims” The Dominion Post, 5 October   
 2004, and Newstalk ZB, “ACT moves to  end criminals’ payout” accessed at 
 www.newstalkzb.co.nz/newsfeature.asp?storyID=58780_(last accessed 13 September 2005).  
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this legislation. After a quick flick through the New Zealand Herald this 
morning, I see that what is going on in the Court of Appeal is being 
reported. The argument that the Government lawyers are advancing is 
that there should be no compensation in cases of this kind; that it should 
be enough that a declaration is made that a particular prisoner’s rights 
have been offended. 

I made comment last night, when we were talking about Part 1, about the 
seriousness of what the Government is doing in constitutional terms. It is, 
of course, worse than that, because both the paper this morning and the 
Associate Minister of Justice last night indicated that whatever the Court 
of Appeal decides will be captured in this legislation. 

 
56. The Associate Minister in part said [Tab 3 omitted]: 

Hon RICK BARKER (Associate Minister of Justice): It is the Prisoners’ 
and Victims’ Claim Bill. The first key element that needs to be made is 
that this is going to strengthen victims’ rights to make civil claims against 
offenders. Point No. 1, which the Opposition seems to overlook, is that it 
is going to recognise that victims have first claim against any 
compensation. Who in the House would say that that is wrong? No one. 
That is what it does, yet the Opposition votes against it. The bill goes on 
to state that when compensation is required to be paid by the Crown to 
prisoners, then the compensation will be first paid into a trust account to 
satisfy any valid claims that are brought by victims against the offender. 
So the victims get any compensation paid to them first… 

It is true, as Mr Worth said before, that this legislation is closely 
linked to the case being heard in the Court of Appeal today… 

The compensation has been awarded, and if this legislation is not passed 
through this Parliament, and the Court of Appeal does not uphold the 
appeal against it, then the money will be paid out to Mr Taunoa and 
others. The very action they rail against will happen. I am amazed that 
Opposition parties are trying to stop legislation going through this 
Parliament that will give effect to the end that they want for themselves. 

Access to Justice? 
 
57. How does this affect the Appellants’ fundamental right to Access to 

Justice, and compliance with the Rule of Law? Prof Shelton comments 
[Tab 11 omitted]: 

1.1.2 Substantive Redress  

Access to justice implies that the procedures are effective, i.e. capable of 
redressing the harm that was inflicted. In a seminal case of constitutional 
jurisprudence, citing to Blackstone’s Commentaries, the United States 
Supreme Court declared that ‘the very essence of civil liberty certainly 
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consists in the right of every individual to claim the protection of the laws, 
whenever he receives an injury.’16 In 1961 Justice Guha Roy of India 
wrote: “That a wrong done to an individual must be redressed by the 
offender himself or by someone else against whom the sanction of the 
community may be directed is one of those timeless axioms of justice 
without which social life is unthinkable.17 

I.I.I  Access to Justice  

The obligation to afford remedies for violations of human rights requires in 
the first place the existence of remedial institutions and procedures to 
which victims may have access. Refusal of access to the tribunals of a 
country is considered a primary manifestation of the concept of denial of 
justice.18 Most legal systems today recognize the importance of 
safeguarding the right of access to independent bodies that can afford a 
fair hearing to claimants who assert an arguable claim that their rights 
have been infringed. Indeed, many writers include the element of 
enforceability in their definition of legal rights,19 because the notion of 
rights entails a correlative duty on the part of others to act or refrain from 
acting for me benefit of the rights-holder.’20 Unless a duty is somehow 
enforced, it risks being seen as a voluntary obligation that can be fulfilled 
or ignored at will.  

[Some footnotes omitted] 
58. That is the very axioms of justice, and civil liberty were trampled upon by 

this Government’s action, contrary to the rule of law. 

59. Prof Shelton continues [Tab 11 omitted]: 

1.2.1 Compensatory or Remedial Justice  

Aristotle described the conceptual framework for compensatory justice on 
which much of the modem law of remedies is based:  

What the judge aims at doing is to make the parties equal by the penalty 
he imposes, whereby he takes from the aggressor any gain he may have 
secured. The equal, then, is a mean between the more and the less. But 
gain and loss are each of them more or less in opposite ways, more good, 
and less evil being gain, the more evil and the less good being loss. The 
equal which we hold to be just, is now seen to be intermediate between 
them. Hence we conclude that corrective justice must be the mean 

                                                
16  Marbury v. Madison, 5 U.S. (1 Cranch) 137. .  
17  Justice Roy, “Is the Law of Responsibility of States for Injuries to Aliens a Part of Universal 
International Law?’ (1961) 55 Am.J. Int’lL 863.  
18  In 1758 Vattel wrote that justice may be refused in several ways: (1) by denial of justice or by 
refusal to hear the complaints of a state or its subjects or to allow the subjects to assert their rights before 
ordinary tribunals; (2) by pretended delays; (3) by a decision manifestly unjust and one-sided. Similar 
formulations followed from the Institut de Droit International and the 1930 Hague codification conference. 
See infra Chapter 3 at n. 222 
19  See M. Ginsberg, On Justice in Society (1965), 74; I. Jenkins, Social Order and the Limits of Law 
(1980), 247 
20  W Hohfel, Fundamental Legal Conceptions, ed. W. (1919), 38. 
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between loss and gain. This explains why the disputants have recourse to 
a judge; for to go to a judge is to do justice.21 

Thus, the essential features of compensatory justice are: (1) the parties 
arc treated as equal; (2) there is damage inflicted by one party on 
another; (3) the remedy seeks to restore the victim to the condition he or 
she was in before the unjust activity occurred.  

…The moral adequacy of a substitute remedy, usually money, will vary 
considerably but may allow the victim to further his or her legitimate 
projects or goals. In sum, rectification and compensation in the framework 
of basic rights serve to restore to individuals to the extent possible their 
capacity to achieve the ends that they personally value. As such, 
compensation may have an important rehabilitative effect, alleviate 
suffering, and provide for material needs. A climate of impunity, in 
contrast, can leave serious negative consequences on individual survivors 
and ultimately on society as a whole.22 

 
60. But the parties are far from equal here. The Appellants have no chance 

of passing legislation to favour them, which is why they resorted to the 
Courts. 

61. Prof Shelton suggests that the law of remedies developed in legal 
systems to replace private revenge.23 She also states monetary 
damages are frequently awarded with deterrence as well as 
compensation in mind.24 

62. In the Mangaroa case,25 only 4 of the prisoners who were severely 
beaten up (and worse) sued. At least one officer fled to Australia, to 
apparently avoid a revenge attack. 

63. Revenge can have no place in a society governed by the rule of law.  

64. To get the Mangaroa case into the justice system took much persuasion 
by Maori Elders, as gang members and the justice system are not 
natural allies. With this form of legislative response, revenge will 
resurface.  

65. Some select committee submitters suggested beating up of prisoners 
would be encouraged so that prior victims would have some 
compensation to collect. This is the antithesis of deterrence.  

                                                
21  Aristotle, The Ethics, trans. J-A.K. Thompson (1955),148-9.  
22  ‘Impunity interrupts the normal process of healing of the survivor of repression, the grief of the 
families of disappeared victims, and the process of social reparation. Impunity prolongs the 
psychopathological consequences of repression, both in the individual and in the society.’ See R. Gun and 
J. Quiroga, ‘Approaches to Torture Rehabilitation: A Desk Study Covering Effects, Cost-Effectiveness, 
Participation, and Sustainability (2001) 11 Torture, Supp. No. 1,3.   
23  Shelton ibid p24 
24  Shelton ibid fn 113 Carey v. Pipus, 435 U.S. 247 (1978). 
25  A copy of part of the 1998 Statement of Claim lodged in the High Court is at Tab 10. 
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66. A culture that encouraged a lack of deterrence, and invites revenge is a 
threat of significant proportions to the rule of law.  

67. In my submission it is certainly arguable that what the Government has 
done here, is provided statutory recognition for private revenge but on a 
limited basis. Only those prior victims of these Appellants, and any 
others unfortunate enough to have been caught by this legislation can 
claim legislative revenge, other victims cannot.26 Whatever else that is it 
is unprincipled, and that itself will create more problems down the track. 
As Margaret Biggs in her article [Tab 13 omitted] 27 concluded: 

Early indications suggest that the Act looks set to create as many 
problems as it seeks to solve. We eagerly await further episodes in what 
is predicted to be a long-running serial.  

 
68. Prof Shelton28 refers to the Indian Supreme Court case of Rudul Shah 

v. State of Bihar, a case of unlawful detention, the Court proclaimed its 
inherent power not only to order the victims release, but to award 
compensation, stating:  

the refusal of this Court to pass an order of compensation in favor of the 
petitioner will be doing mere lip-service to his fundamental right to liberty 
which the Stare Government has so grossly violated. Article 21 [of the 
Constitution] which guarantees the right to life and liberty will be denuded 
of its significant content if the power of this court were limited to passing 
orders of release from illegal detention. One of the telling ways in which 
the violation of that right can reasonably be prevented and due 
compliance with the mandate of Article 21 secured, is to mulct its violators 
in the payment of monetary compensation. The right to compensation is 
some palliative for the unlawful acts of instrumentalities which act in the 
name of public interest and which present for their protection the powers 
of the state as a shield.29 

Article 14 
 

69. New Zealand international obligations under the ICCPR Articles 14 and 
26, and s27 NZBORA are also relevant. 

70. The relevant part of Article 14(1) reads: 

In the determination of any criminal charge against him, or of his rights 
and obligations in a suit at law, everyone shall be  entitled to a fair and 

                                                
26  Why bother to put in a claim before 1 July 2007 when the legislative regime terminates. 
27  See fn 1 above 
28  Shelton ibid pp29/30 
29  Rudul Shah v. State of Bihar, 1983-4 S.C.C.l4l, A.I.R. (S.C.)1086 (1983) 
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public hearing by a competent, independent and impartial tribunal 
established by law.  

71. With regard to General Comment 13 (Twenty-first session 1984) the 
Committee observes at paragraph 2: 

The reports of States parties fail to recognize that article 14 applies not 
only to procedures for the determination of criminal charges against 
individuals but also to procedures to determine their rights and obligations 
in a suit at law. 

72. The fact that this is a civil case not criminal, has no practical difference 
in respect of Covenant rights. 

Article 26 
 
73. In terms of discriminatory practice, the legislation may not breach s19 

NZBORA but it breaches the common law principle of equality before 
the law, it is also in breach of Article 26. 

74. Article 26 states: 

All persons are equal before the law and are entitled without any 
discrimination to the equal protection of the law. In this respect, the 
law shall prohibit any discrimination and guarantee to all persons 
equal and effective protection against discrimination on any ground 
such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth, or other status.  

[Bold added] 

 
75. The lengthy submissions attached on that topic at Tab 9 [omitted] are 

adopted. They were submitted to the United Nations Human Rights 
Committee this year in respect of another client.  

76. The Ministry of Justice Department’s report on the PVCB to the Select 
Committee states:30 [Tab 6 omitted]:  

Crown Law’s BORA advice to the Attorney-General is that the Bill does 
not breach section 27(3) of the BORA. The rights of persons to bring civil 
proceedings against, and to defend civil proceedings brought by, the 
Crown are not removed. In this respect, Crown Law cites Westco Lagan 
Ltd v Attorney-General,12 which held that:  

“Section 27(3)… cannot restrict the power of the legislature to; determine 
what substantive rights the Crown is to have. Section 27(3) merely directs 
that the Crown shall have no procedural advantage in any proceedings to 
enforce rights if such rights exist.” 

                                                
30  Department Report, 7 March 2005 



 18 

Crown Law advises that the Crown obtains no procedural advantage from 
the trust, special procedure and new limitation provisions. These 
provisions simply alter the existing capacity of victims to claim against 
offenders. The restrictions and guidelines on awarding compensation do 
not confer any “procedural advantage” in terms of Westco Lagan, above. 
It follows that no issue arises under section 27(3) of the BORA.  

Nor does the Bill breach section 25(a) of the BORA. This section relates 
to minimum standards of criminal procedure. The Bill is about civil claims.  

77. Whereas the [New Zealand Law] Society in its submissions state [Tab 7 
omitted]: 

The Society is not able entirely to agree with the report to the Attorney-
General under s 7 of the New Zealand Bill of Rights Act that what was 
said about s 27(3) in Westco Lagan v Attorney-General [2001] 1 NZLR 40 
at para [63] removes the issue of procedural   advantage precluded 
(unless a justified limit on the right) by s 27(3) of the New Zealand Bill of 
Rights Act.  

78. The Appellants adopt the NZLS position, and further rely on the 
Covenant provision as well. In addition they say the provisions of the 
PVCA, governing retrospectively in respect of these appellants s17, only 
permitting the prisoners to make oral submissions in exceptional 
circumstances s38, giving victims favorable legal aid provisions s68, 
removal of the Limitation Act provisions s73, and, the very setting up of 
a special tribunal all favour the Victim, and the legislation is self 
evidently procedurally favorably to one side, and in breach of s27 
NZBORA. 

International Law Commission 
 
79. Prof Shelton31 in her chapter on Reparations in the Law of State 

Responsibility says:  

The International Law Commission’s Articles on state responsibility and 
the commentary32 commended by the UN General Assembly refer to 
compensation—Although the Articles provide only general guidance on 
the issue of assessment of compensation, the Commentary includes an 
important and comprehensive discussion of precedents indicating  

 

the range of compensable losses, headings of damage, and methods of 
quantification. This analysis may be particularly useful to practitioners in 
illustrating developments and variations in the awards of compensation…  

                                                
31  Shelton ibid, p95 
32   GA. Res. 56/83 (12 Dec. 2001), available at http://www.un.org/docs (footnotes omitted). The ILC 
Articles are annexed to the resolution.  
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Prior practice demonstrates that these losses, while difficult to quantify, 
are nonetheless financially assessable.33 The Commentary dies with 
approval the formula Umpire Parker used in the Lusitania cases to 
calculate damages for wrongful death289 and refers to the use of per 
diem amounts to compensate for unlawful detention. 0 e.g. the Topaze 
case, supra n. 137; Faulkner case, supra a. 137. Such amounts are 
usually increased where conditions of confinement are abusive. William 
McNeil, 1931 5 U.N.R.I.A.A. 164,168.  

The legal basis of state responsibility for violations of human rights 
derives from breach of a human rights treaty or a human rights norm of 
customary international law… 

The nature of human rights obligations is different from that of most other 
rights and duties in international law. The International Law Commission 
has responded to this problem in its rules on state responsibility by 
expanding the concept of ‘injured state’ when the breach The approach of 
the ILC is based upon international law doctrine that distinguishes inter-
state obligations from those due to the international community as a 
whole. Human rights obligations are among the latter as declared by the 
International Court of Justice in the Case Concerning the Barcelona 
Traction, Light and Power Company, Ltd:  

[A]n essential distinction should be drawn between obligations of a State 
towards the international community as a whole, and those arising vis a 
vis another State in the field of diplomatic protection. By their very 
nature the former concern all Stares. In view of the importance of the 
rights involved, all States can be held to have a legal interest in their 
protection; they are obligations ergo omnes. Such obligations derive, for 
example, in contemporary international law, from the outlawing of acts of 
aggression and of genocide, and also from the principles and rules 
concerning the basic rights of the human person, including protection 
from slavery and racial discrimination. Some of the corresponding rights 
of protection have entered into the body of general international law; 
others are conferred by international a universal or quasi-universal 
character.34  

Thus, many human rights is are obligations erga omnes, and all states 
have the right to vindicate them. “ (End of submissions copied from 
Supreme Court)  

Conclusion 
 
                                                
33  The Commentary refers to the Lusitania case as an example where compensable personal injury 
included material losses such as lost earnings and earning capacity, medical expenses, and other 
pecuniary. Included material losses such as lost earnings and earning capacity, medical expenses, and 
omer pecuniary harm, and non-material damage such as loss of consortium, pain and suffering, humiliation, 
and dignitary losses occurring from loss of reputation or credit. See Lusitania Cases, supra a. 25 at 40. 
Moral injury is also compensated by human rights tribunals and was included in the M/V Saiga case to 
compensate for the injury to the crew, their unlawful arrest, detention and other forms of ill-treatment; 
34  Barcelona Traction, Light and Power Company, Ltd. (Belgium v. Spain), 190 I.C.J.3 
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80. Parliamentarians need to stand up and be counted on this legislation, as 

occurred in 1928. 

81. The following quotations from Prof Taylor, Emeritus Prof of Psychology 
at Victoria University, 2006 interdisciplinary book35 speaks loudly for 
itself: 

Then in 1933, when the National Socialists assumed power in Germany 
they passed a law enabling psychiatrists formally to initiate a programme 
for the compulsory sterilization of over 200,000 of the mentally ill and their 
relatives.7 Soon the Nazis brought Jews, gypsies, and Slavonic people 
under a policy of racial hygiene and political conformity, and, with the 
cooperation of the medical profession, they established extermination 
camps in which an I estimated number of six millions were killed through 
starvation, disease, medical experiments, and asphyxiation.  

 

Fn 7 Porter (2002, pp. 186/7) reported that between January 1940 and 
September 1942, ‘in what might be seen as a trial run for the ‘final 
solution’, 70,723 mental patients were gassed. The patients were chosen 
from lists of those whose lives were not considered ‘worth living’ that 
were drawn up by nine leading professors of psychiatry and thirty-nine top 
physicians.  

To continue the saga of injustice against the mentally ill, in the 1930’s 
many countries other than Germany were concerned about the marginal 
and economically unproductive groups in their industrialized societies. 8 

 

… 

 fn 8.  

New Zealand can claim to be a rare exception to the trend, because in 
1928 its Parliament rejected a Bill to sterilize the mentally and morally 
defective that the Government, the Judiciary, the whole psychiatric 
fraternity, prison administrators, and educational staff had all promoted. 
However for whatever reason, the country’s leading historians have drawn 
a discreet veil of silence over the extensive debates in which politicians for 
the affirmative and their advisers paid attention to the research and 
opinions of Cyril Burt, Charles Davenport, Henry Goddard, Henry 
Laughlin, Cesare Lombroso, William McDougall (cf. Taylor, 2005).  

[Bold added] 

82. This legislation was, and remains odious and offensive, and not fit for a 
democratic society, to bring it to law once was bad enough, it will a 
human rights disgrace that will long be remembered if this odious 
legislation has its life extended. 

                                                
35 .  Palmer Reg Orovwuje and Prof A.J W. Taylor, Ch 9,  MENTAL HEALTH CONSUMERS, SOCIAL 
JUSTICE AND THE HISTORICAL ANTECEDENTS OF OPPRESSION, pp8-9  In— Justice As A Basic 
Human Need, Ed, Prof Taylor, Nova Books, 2006  
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83. A monument to that proud action by Parliament in 1928, is surely better 
than to 1933, or 2010. 

 
 
 
 

 
 
 
Tony Ellis 
14 May 2010  
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