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A High Court Judge granted a writ of habeas corpus releasing the respondent from the detention of the appellant. The Judge awarded costs under s 14(4) of the Habeas Corpus Act 2001 with reference to a scale 3C basis, which, when quantified, exceeded $30,000. The statute expressly provided that there was no right of appeal from an order of habeas corpus. However, the appellant sought to appeal from the costs order, arguing that jurisdiction in that regard did exist and that the award of costs was based on an error of principle.

Held (dismissing the appeal for want of jurisdiction)

1 Section 66 of the Judicature Act 1908 did not provide jurisdiction to appeal against an award of costs made under s 14(4) of the Habeas Corpus Act consequent upon a successful application for habeas corpus.

Comalco New Zealand Ltd v Television New Zealand Ltd [1997] NZAR 145 (CA) applied.

Friends of Pakiri Beach v McCallum Bros Ltd [2008] 2 NZLR 649 (CA) distinguished.

Hawthorne v Cox [2008] NZCA 146 distinguished.

2 The general discretion to award costs under s 14(4) of the Habeas Corpus Act excludes the cardinal principle embodied in the High Court Rules that costs normally follow the event, consistent with the authority and crucial importance of the writ in relation to the protection of liberty.

Manuel v Superintendent of Hawkes Bay Regional Prison [2006] 2 NZLR 63 (CA) applied.

3 As the underlying feature of a successful habeas corpus application is proof of an unlawful detention, this distinctive feature must be highly 
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relevant in the exercise of a discretion to award costs at or near to an indemnity level.

Manuel v Superintendent of Hawkes Bay Regional Prison [2006] 2 NZLR 63 (CA) applied.

4 An award of costs under s 14(4) of the Habeas Corpus Act must always bear some sensible proportion to the weight of the argument mounted for the applicant, always bearing in mind that whether a point has merit may not always be capable of being clearly discerned before the argument is advanced:

Sunday Times v United Kingdom (1981) 3 EHRR 317 considered.

5 An appeal against an order of costs under s 14(4) of the Habeas Corpus Act cannot be disentangled from the principal decision given and as the legislation expressly prohibits an appeal from that decision, jurisdiction is equally denied to appeal the associated costs award.
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Appeal
This was an appeal purportedly by s 66 of the Judicature Act 1908 from a decision of a High Court Judge to award costs to a successful applicant for habeas corpus.

B J Keith for the appellant.

T Ellis for the respondent.

The judgment of the Court was delivered by

KEANE J.
[1] On 17 December 2008, John Hansen J granted a writ of habeas corpus requiring the release of Martin Mailley from the Auckland Central Remand Prison, where he had been held since 2 July 2008 under warrants of detention issued under the Extradition Act 1999, the most recent of which was dated 10 December 2008. The Judge held that this last warrant, like those preceding it, was fatally flawed.
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[2] On 22 December 2008, John Hansen J awarded Mr Mailley costs. The costs he awarded were not indemnity costs of $22,000 as Mr Mailley wished, nor were they pitched broadly at scale 2B of Schedule 2 to the High Court Rules or less, as the General Manager had said was customary. Rather, the costs the Judge awarded were set at scale 3C. The application, the Judge said, had been brought to secure the liberty of the subject and with considerable urgency.

[3] The resulting award claimed exceeded $30,000. On this appeal, the General Manager, who has no right of appeal against the principal decision granting the writ but claims a right of appeal against the award, contends that the award is out of all proportion. The General Manager contends that the case was no more complex and had no greater urgency than any other. It was decided on a narrow point, and not the wide array of grounds on which Mr Mailley relied, most of which were inapt to the writ. A normal award was warranted, no greater than $2000 - $3000.

[4] In reply, Mr Mailley contends that the Judge was right to hold that the significance of the writ, the purpose and effect of which is to safeguard liberty, was of paramount importance. He should not, he contends, have to meet the cost of extricating himself from unlawful custody. The case was brought with urgency, once he engaged his present counsel. He had by then been detained for five months. He could not be confident he would succeed on the single point that led the Judge to grant the writ. To secure his release he had been obliged to pursue every point with a bearing. The award made will still leave him out of pocket.

Governing issue
[5] The issue governing this appeal is whether the General Manager has any right of appeal against the costs award made, given that he has no right of appeal against the principal decision. This raises an intimately related issue. If there is no right of appeal against the principal decision, what sensible scope could a right of appeal against the related award have? How could the one decision be disentangled from the other?

[6] Also, two other factors are limiting. The Judge did not decide the wider array of points taken for Mr Mailley. As he saw it, he did not need to. Nor could he on the instant. The point on which he granted the writ was the only one on which he had submissions for the General Manager. Furthermore, the issue as to whether Mr Mailley is to be extradited has yet to be resolved in the District Court, where he continues to rely on his wider argument. The decision made there will be open to successive rights of appeal. It is not for us on this appeal to anticipate the outcome.

Context
[7] On 2 July 2008, Mr Mailley was arrested on a bench warrant issued on 30 March 2005 in the District Court, Beenleigh, in the State of Queensland, Australia. This warrant was endorsed on 14 March 2008 by Judge Barbara Morris in the District Court, North Shore. In the endorsement the Judge, addressing "every member of police", said this:

I . . . authorise and request you to arrest . . . (Mr Mailley), being the person named in the warrant to which this endorsement relates, and to bring him 
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before a District Court as soon as possible to be further dealt with in accordance with the Extradition Act 1999.
[8] Judge Morris gave no reasons for making this endorsement. But the application she granted was made under s 41 of the Extradition Act. For the purpose of this appeal, we will assume she was satisfied as to the four conditions s 41 imposes and for the reasons set out in the memorandum of counsel for the police. The Judge accepted, we will assume, that: the Queensland warrant emanated from an extradition country, Australia; the Judge of the Queensland District Court who issued the warrant endorsed had authority to do so; Mr Mailley was suspected of being in New Zealand; there were reasonable grounds to believe that he was extraditable to Australia; and the offences for which his arrest was sought were extradition offences.

[9] According to the affidavit evidence from Queensland, the bench warrant was issued after Mr Mailley failed on 30 March 2005 to appear in the District Court, Beenleigh, to answer 12 charges: six of fraud attracting maximum terms of imprisonment of ten years and six of attempted fraud attracting five-year maximum terms. Mr Mailley was alleged, over a period of two and a half years, to have obtained by fraud A$185,220 and to have attempted to obtain A$1.79m.

[10] On 2 July 2008, the day after he was arrested, Mr Mailley was brought before the North Shore District Court. In the first instance, he was remanded in custody until 4 July. He was further remanded seven more times at least, and lastly by Judge Wilson QC on 10 December 2008. The warrant issued that day required that he remain in custody until 22 January 2009. That warrant was brought to an end by the issue of the writ on 17 December 2008.

[11] The successive warrants of detention under which Mr Mailley was detained were identical in general form and modelled on a warrant issued in Wellington. The last warrant, dated 10 December 2008, purported to be issued under ss 26(1)(a), 28(2) and 46(1)(a) of the Extradition Act. It was addressed to every member of police and the manager of the Mt Eden Prison. It said this:

On 01 February 2007 Australia made a request under s 18 of the Extradition Act 1999 for the surrender of Martin Mailley also known as James Martin Caldwell and on 14 March 2008, B A Morris, District Court Judge, issued a provisional warrant for the arrest of Martin Mailley, also known as James Martin Caldwell.

The warrant issued in Australia for the arrest of Martin Mailley also known as James Martin Caldwell was endorsed on 30 March 2005 by W Tutt, District Court Judge.

On 02 July 2008 Martin Mailley also known as James Martin Caldwell was arrested under the warrant in North Shore, Auckland, where the Court was requested to make a determination of eligibility for surrender. The Judge adjourned the hearing to the District Court at North Shore on 04 July 2008 pending a bail application.

On 10 December 2008, Judge Wilson QC, District Court Judge, directed that the hearing of the extradition application be adjourned to 22 January 2009 at 10 am.
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I DIRECT YOU, THE SAID MEMBERS OF THE POLICE, TO DELIVER Martin Mailley also known as James Martin Caldwell to the Manager of Mt Eden Mens Prison; and I DIRECT YOU, THE SAID MANAGER, TO RECEIVE Martin Mailley also known as James Martin Caldwell into custody and to detain him pending surrender to Australia, appearance in Court or discharge according to law.
[12] Under the Judge's signature there was, in a smaller font, what was described as additional information: Mr Mailley's date of birth and the nature of the charges he faced - "fraud and attempted fraud".

[13] In his application, dated 12 December 2008, for the writ of habeas corpus eventually granted, Mr Mailley contended that both the endorsed warrant and the warrants issued successively afterwards were nullities. The principal deficiencies in the warrants of detention, which became the point of focus for John Hansen J, were that they relied wrongly on ss 26(1)(a), 28(2) and 46(1)(a) of the Extradition Act, they referred incorrectly to s 18 and they misdescribed the endorsed Queensland warrant as a provisional warrant issued under s 42. There was also an inaccuracy as to a date. Those deficiencies apart, Mr Ellis, on Mr Mailley's behalf, mounted a wide-ranging attack on those warrants and the endorsed warrant on at least three other fronts.

[14] Mr Ellis challenged both the lawfulness and the admissibility of the Queensland warrant. One cause for challenge was that the police officer seeking to have that warrant endorsed in New Zealand had a vendetta against Mr Mailley. A second was that the warrant endorsed was not issued for an extradition offence. It was neither issued for the fraud charges, nor for failure to appear on those charges, but for Mr Mailley's failure to comply with terms of bail that he report to a police station and live at a particular address. This is an offence that does not exist in New Zealand. A third was that the New Zealand Police had no right, on behalf of the Queensland Police, to apply under s 41 to have endorsed a warrant issued in Australia by a court exercising state jurisdiction. Only the Crown could apply under s 41 and then only on a request by the Commonwealth of Australia.

[15] Counsel appearing for the General Manager, not then Mr Keith, contended in reply that it was only the consequence of the conceded deficiencies in the successive warrants of detention that was "properly susceptible to fair and sensible summary determination". It was argued that the other points taken were beyond the scope of that application, and to be advanced rather by appeal or review (Manuel v Superintendent of Hawkes Bay Regional Prison [2005] 1 NZLR 161 (CA) at paras [47] - [52] (Manuel (No 1))).

[16] As to the single issue on which counsel for the General Manager did reply, she submitted that there could be no question that the Judges who issued the warrants had both the power and the grounds to do so. The warrants themselves, she submitted, were merely administrative. Any errors they contained were merely formal and were explicable, as there was no fully definitive prescribed form. The errors gave rise to no injustice and were capable of cure under s 204 of the Summary Proceedings Act 1957.
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[17] In granting the writ, John Hansen J accepted that last submission to this extent. He confined himself to the significance of the errors on the face of the 10 December 2008 warrant, and, implicitly, those in the warrants preceding. He did not, however, see any basis to go behind any of those warrants. They were, he held, the only record of any decision the issuing Judges had made. Their decisions stood or fell with the warrants. He regarded the errors in the last warrant, and those preceding, to be more than merely errors of form. He considered them all to be "seriously flawed". That in itself, he said, created a significant miscarriage of justice. It was the responsibility of the Judges, who issued those warrants, to ensure that they reflected the decisions they had made.

[18] On 18 December 2008, Mr Ellis invited John Hansen J, in the exercise of his discretion, to award indemnity costs on the basis that the application should never have gone to hearing. An affidavit had been filed by the Registrar admitting the errors on the face of the ultimate warrant. Mr Ellis submitted that it was obvious that Mr Mailley was always going to succeed on that ground alone. The Court's time was thus wasted.

[19] The indemnity award of $22,000 that Mr Ellis invited John Hansen J to make was less, he told the Judge, than the costs that Mr Mailley had incurred. Mr Ellis's own costs, for 11 days at $300 per hour, had been $23,962.50, and made no allowance for the hearing. Mr Minchen had acted as solicitor. Mr Ellis sought $20,000 on account of his own costs and $2000 on account of Mr Minchen. Mr Ellis made no claim for Mr Shaw, who had appeared as second counsel.

[20] Counsel for the General Manager accepted that there should be an award of costs under s 14(4) of the Habeas Corpus Act 2001. She opposed an award of indemnity costs, submitting that the high threshold that r 48C(3) of the High Court Rules imposed had not been made out. While the application was important to Mr Mailley, it did not have general importance. But for the errors on the face of the warrants, which were administrative in character, Mr Mailley had been detained lawfully. The time and cost of the application lay with him. The only point taken for Mr Mailley that was capable of fair summary determination, according to the Manuel (No 1) principle, related to the errors on the face of the warrants. An award consistent with five cases cited, including one in this Court, lay in the range $2000 - $3000.

[21] John Hansen J held, however, that the definitive feature of the application for the purpose of an award of costs was that it concerned the liberty of the subject. The application had also been brought "with some considerable urgency". That finding did not lead him to award the indemnity costs claimed. In contrast to Priestley J in Lyon v Manager, Hawkes Bay Prison (High Court, Auckland, CIV 2006-404-6680, 10 May 2007), he considered that Schedule 2 to the High Court Rules did assist. He thought a scale 2B award too modest. He awarded scale 3C.

Ability to appeal costs award
[22] The General Manager appeals, relying on s 66 of the Judicature Act 1908, which provides:

[2009] NZAR 649 page  655

   The Court of Appeal shall have jurisdiction and power to hear and determine appeals from any judgment, decree, or order save as hereinafter mentioned, of the High Court, subject to the provisions of this Act and to such rules and orders for regulating the terms and conditions on which such appeals shall be allowed as may be made pursuant to this Act.

[23] Whether s 66 gives a right of appeal in this case is not to be resolved by recourse only to that section and the Judicature Act. As this Court said in Association of Dispensing Opticians of New Zealand Inc v Opticians Board [2000] 1 NZLR 158 at paras [23] - [33], there are at least three exceptions to s 66 beyond those it creates itself. As to the first and most general exception, the Court stated that:

[25] . . . there are numerous cases where, because of the character of the decision sought to be appealed, the scheme of the relevant provisions of the statutes and rules and underlying policy considerations, particular decisions of the High Court have been held to fall outside . . . the purposes of s 66.
[24] An obvious instance, as this Court said in Comalco New Zealand Ltd v Television New Zealand Ltd [1997] NZAR 145, is where a statute both prescribes and limits the right of appeal and so to allow an appeal under s 66 would be incongruous. In Comalco, the Court found that s 66 was overridden by s 19 of the Broadcasting Act 1989, which made the decision of the High Court final. The Court held, at p 146, that the interlocutory or ancillary decision in question was beyond appeal:

. . . the legislative practice is not to graft exceptions on to s 66 but to specify in the particular later legislation any limitation to a right of appeal. There are many instances of this in practice. It would therefore be extraordinary, to say the least, if there were to be a right of appeal on an ancillary or interlocutory matter, yet no right of appeal against a substantive decision.
[25] The Habeas Corpus Act is just such a modifying statute. Section 15 brings finality to a decision made under s 14(3), determining the application by either granting or refusing a writ. Under s 15(1), an applicant, whose application is denied, must look to his or her right of appeal under s 16 or to those conferred by ss 7 - 10 of the Supreme Court Act 2003. Section 15(1) provides that:

   . . . the determination of an application is final and no further application can be made by any person either to the same or to a different Judge on grounds requiring a re-examination by the Court of substantially the same questions as those considered by the Court when the earlier application was refused.

[26] Conversely, s 15(2) assures a successful applicant that he or she can rely on the finality of the writ granted unless, as s 15(3) says, his or her release resulted from a "jurisdictional procedural defect that has been corrected or no longer applies". Section 15(2) says:

(2)  A person who has been released from detention in accordance with a writ of habeas corpus must not be re-arrested or detained again on substantially the same grounds as those considered by the Court when the earlier release was ordered.

[27] Section 16, reflecting s 15, gives an asymmetrical right of appeal. Under s 16(1)(a) an unsuccessful applicant may appeal. There 
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can, however, be no appeal from the issue of a writ "unless the substantive issue is the welfare of a person under the age of 16 years" (s 16(1)(b)).

[28] Section 14(4) confers, nevertheless, a seemingly general discretion as to costs, and one that is not dependent on the result of the application. Section 14(4) provides:

(4)  All matters relating to the costs of and incidental to an application are in the discretion of the Court and the Court may refuse costs to a successful party or order a successful party to pay costs to an unsuccessful party.

[29] The constraints on appeal that ss 15 and 16 impose can only apply expressly to an award under s 14(4) if it is part of "the determination of an application". Both ss 15 and 16 focus only on the principal decision given under s 14(3). The issue remains, as was said in the Amcor Trading (NZ) Ltd v Harrison (Court of Appeal, CA 138/98, 13 August 1998) case with regard to interlocutory or ancillary decisions, whether it would be incongruous for there to be a right of appeal as to costs where there is no right of appeal against the grant of the writ that led to the award being made.

[30] Mr Keith, counsel for the General Manager, relies on Friends of Pakiri Beach v McCallum Bros Ltd [2008] 2 NZLR 649 (CA). There, this Court considered it had jurisdiction under s 66 to receive and decide an appeal against a costs order, even though a substantive appeal under the Resource Management Act 1991 required leave. It gave two reasons, the first being that an award of costs is ordinarily fully susceptible of appeal in its own right. As the Court said:

[48] . . . Costs orders may be challenged and reversed on appeal in two different ways. First, they can be challenged directly and independently of the substantive decision to which they relate via an appeal under s 66 of the Judicature Act. Alternatively, and more commonly, a High Court costs order may be reviewed if the substantive decision to which it relates is overturned or varied.
[31] More decisively, the Court added, at para [49], that the subject-matter of a costs award is distinct from that of the principal decision. It will be "based on the proposition that costs have been wrongly determined under the High Court Rules costs regime". That being so, the Court said at para [50]: "whether the costs order is right or not has nothing to do with the Resource Management Act".

[32] In Hawthorne v Cox [2008] NZCA 146, however, which concerned an appeal against a refusal of costs where s 145(1) of the Care of Children Act 2004 made any substantive appeal subject to leave, this Court said:

[15] In terms of principle, it would be anomalous for there to be an automatic right of appeal against a discretionary costs order where an appeal against the substantive decision arises only with leave. Indeed, if there is an automatic right of appeal, it could arise in cases where there is no right of appeal at all from the High Court decision on the substantive matter. Further, costs appeals can in some cases involve a challenge to the findings of the High Court on the substantive appeal . . .
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[33] In order to retain the benefit of s 66 Mr Keith seeks to distinguish Pakiri Beach and this case from Hawthorne. First, he contends, the right of appeal in Hawthorne conferred by s 145 encompasses any "order or decision of the High Court under the Act". That and the constraints it then imposes on appeal may well exclude s 66. By contrast the right of appeal in point of law in Pakiri Beach under s 308 of the Resource Management Act, and that conferred by s 16 of the Habeas Corpus Act are confined to the principal decision. Neither excludes a right under s 66 to appeal an award of costs. Secondly, he contends, it would not be anomalous for there to be such a discrete right of appeal against the costs award under the Habeas Corpus Act. Such an appeal would not encroach on the finality of the principal decision. The grant of a writ is beyond appeal. An appeal against the denial of a writ calls for leave. But whichever is the case costs, and any related appeal, are separate and consequent.

[34] Mr Keith's first point appears to us to turn on an accident of legislative language, and not on any underlying distinction of principle. We are unable to accept his second point. The costs award under appeal in this case is clearly distinguishable from that made in Pakiri Beach and that in Hawthorne. This award was not made under the High Court Rules. It was made under the Habeas Corpus Act. This means that the only way we could resolve whether the award made was right in principle is to set it against John Hansen J's principal decision. This cannot be done because that decision, as we say in the next section of this judgment, is beyond the scope of any appeal.

[35] On this appeal we have no need to determine whether and to what extent that conclusion extends to any right of appeal against a costs award made under the High Court Rules, where there is no unqualified right to appeal the principal decision. There is also no need to determine whether Pakiri Beach is able to be reconciled with Hawthorne and, if they are not able to be reconciled, which is right in principle. These are matters for another day.

[36] At the heart of this appeal, we consider, there are two questions to be resolved. Can there ever be an award of costs under the High Court rules that does not also engage the principal decision? If there can be such an award, ought there to be a right of appeal in that residual category when there can be no appeal against an award on the ground that it is inconsistent with the principal decision beyond appeal?

Special costs regime
[37] Appeals against awards of costs, as the Supreme Court said recently in Shirley v Wairarapa District Health Board [2006] 3 NZLR 523, have always been confined to correcting patent error:

[15] . . . an appellate Court should not interfere unless satisfied that the Judge who made the order acted on a wrong principle, or failed to take into account some relevant matter, or took account of some irrelevant matter, or was plainly wrong.
[38] The Court went on to say, as importantly, at para [16] that "although the costs jurisdiction is discretionary, it is not unprincipled, or 
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else it would be unacceptably arbitrary". Highly germane to whether an award is principled or not is the costs regime under which it is made. It is no less germane, therefore, that the costs regime in the Habeas Corpus Act is not to be equated with that in the High Court Rules. It is founded on a different principle and is, by contrast, widely expressed.

[39] The general discretion to award costs conferred by s 14(4) excludes immediately the cardinal principle, embodied in the High Court Rules, that costs normally follow the event. As Anderson and Robertson JJ said in Manuel v Superintendent of Hawkes Bay Regional Prison [2006] 2 NZLR 63 (CA) at para [32] (Manuel (No 2)), this principle is of "particular significance". It underpins "the authority and crucial importance of the great writ and the protection of liberty". It has, as they said at [34], this obvious reason, "money barriers" should not impede this "avenue of freedom". It is no accident that an application attracts no filing fee (s 7(6)). Or that on an appeal s 16(2) rules out any order for security for costs against an applicant, who appeals, where the Crown or a public officer is respondent. Or that s 16(3) also dispenses with any fee on the appeal.

[40] We consider that this distinctive feature of the discretion given as to costs supports the principle on which John Hansen J elected to award near indemnity costs, despite the fact, as Mr Keith points out, that relatively modest awards have been made thus far (Lyon; Palmer v Superintendent of Auckland Prison [2007] NZAR 62; Chu v Director of Area Mental Health Services, Wellington [2007] NZAR 415; and Manuel v Superintendent of Hawkes Bay Regional Prison (High Court, Wellington, CIV 2004-485-566, 20 August 2004, Miller J)).

[41] In two of those four cases, Lyon and Palmer, the application was dismissed and the award made in favour of the respondent. In the other two, Chu and Manuel, the application was withdrawn because it was no longer needed and, while the award was in favour of the applicant, the respondent had acted with propriety. Each of these decisions is intelligible, when set against s 14(4). None purport to exclude an indemnity award where an applicant succeeds on the merits, or in any other proper case.

[42] In that assessment, the High Court Rules costs regime has no direct part to play. Those rules do not govern an application for habeas corpus. While s 21 of the Habeas Corpus Act may import them where "a matter arises in relation to an application for which this Act does not provide", that is only so far as is consistent with the Act. Moreover, s 7 prescribes how a writ is to be applied for. It gives first place to the grant of swift relief. An application must be made by originating application (s 7(1)). But an application may be made orally in a case of unusual urgency (s 7(2)). The rules applying before a hearing do not apply (s 7(3)). Those as to discovery have no place (s 7(5)). The High Court Rules are not paramount (s 7(7)).

[43] Like Priestley J, in the Lyon case at para [13] (and in contrast to John Hansen J), we see s 14(4) as conferring a "broad discretion" to which Schedule 2 to the High Court Rules has no sensible application. Indeed Palmer, where Venning J did apply the High Court Rules scale, 
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illustrates just how limited its application actually is. Moreover, as Mr Keith says, the High Court Rules scale costs regime assumes, in the allowances it makes, that the burden lies on the plaintiff or applicant. By contrast, on a habeas corpus application, s 14(1) imposes a reverse onus to be discharged rapidly. That does not mean that any award in favour of the applicant should be cut back on that basis alone. It is, however, a reason for pause and there is another that is more basic.

[44] An award of costs, whether or not habeas corpus is granted, must always bear some sensible proportion to the weight of the argument mounted for the applicant. Accordingly, a distinction must be made between those points with merit and those without, while allowing for the reality that whether a point lies to one side of that divide or the other cannot always be discerned clearly beforehand. As the European Court said when deciding this vexed issue of scope in Sunday Times v United Kingdom (1981) 3 EHRR 317:

[28] . . . a lawyer has a duty to present his client's case as fully and ably as he can and it can never be predicted with certainty what weight a tribunal may attach to this or that plea, provided that it is not manifestly otiose or invalid.
[45] Manuel (No 1) brings home, moreover, that there can be no bright line between what is relevant and what is not. There, this Court accepted, at para [46], that an application can extend beyond "jurisdictional inquiry" to the "administrative decision which underpins the legality of the applicant's detention". But, it said at para [47], only in so far as any point taken can be resolved summarily and always remembering that any finding of unlawfulness is unappealable. There can be no injustice in reserving "administrative law challenges . . . not susceptible to fair summary determination" for judicial review. The Court said this:

[49] . . . it will be a rare case, we think, where the habeas corpus procedures will permit the Court to inquire into challenges on administrative law grounds to decisions which lie upstream of apparently regular warrants. This is particularly likely to be the case where the decision maker is not the detaining party . . . we see the test as coming down to whether the arguments in issue are properly susceptible to fair and sensible summary determination.
[46] The result has to be that the judge who hears the application must, when making any award, set what costs are proper against his or her principal decision. There is no other measure. Nor can there be any formulaic approach to what costs are proper, even where applications are successful.

[47] In one case the judge may consider the application has been brought responsibly, has merit, and rests only on grounds proper to the writ. In another the judge may, though granting the application, consider it unduly complicated by grounds that lack merit or that ought only ever to have been advanced by way of review. An indemnity award may be proper in the former case. In the latter a significantly lesser award may be proper. Where an application is denied, but the applicant seeks costs, the issues are likely to be even more vexed.
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[48] It follows also, to return to the essential question, that an appeal under the Habeas Corpus Act, in contrast perhaps to one made under the High Court Rules, cannot be disentangled from the principal decision given. And, if there can be no appeal against the principal decision, this Court cannot begin to embark on a review of the costs award. Moreover, where a judge grants an application on one ground only, as John Hansen J did in this case, there will always be an issue as to what merit the other grounds advanced had and what weight they deserved if any. Such a decision is even less susceptible of review.

Conclusions
[49] On this appeal, to recapitulate, we are not required to decide whether any constraint on the ability to appeal a principal decision to this Court extends generally to any related award of costs. Even assuming in principle that it does not, and need not, we consider that under the Habeas Corpus Act, at least where a writ is granted, any appeal against a related award of costs could not help but trespass on the principal decision beyond appeal. That tells against an award of costs attracting any independent right of appeal.

[50] That apart, in deciding to award near indemnity costs, by recourse to scale 3C of the High Court Rules, John Hansen J made, we consider, no error of principle. He could, had he chosen, have awarded indemnity costs on the principle he identified, to secure the liberty of the subject. That scale 3C had no literal application involved no error. He did not hold it to apply literally. He fixed on it as a measure to make clear that, though he was not awarding indemnity costs, he was awarding a near indemnity.

[51] Finally, the award in excess of $30,000 that Mr Mailley now claims by recourse to scale 3C is irreconcilable with the award made. Whatever Mr Mailley's actual costs were, he claimed $22,000 on an explicit basis and John Hansen J, by recourse to scale 3C, mistakenly appears to have thought that he was granting him a lesser award.

Result
[52] The result remains that this appeal must be dismissed for want of jurisdiction. The General Manager's only recourse is by way of an application for recall to the High Court. There will be no award of costs.
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The applicant had been convicted of murder and had completed his sentence. An order was made for his deportation to India. An appeal to the Deportation Review Tribunal was unsuccessful and the applicant did not apply to the courts to challenge its adverse decision. However, the applicant applied to the Governor-General to exercise his prerogative of mercy and to refer the murder conviction to the Court of Appeal for a fresh review - that Court having dismissed his appeal in 2000. The applicant contended that new evidence now suggested that he was in fact innocent of the murder. The applicant had been granted legal aid to apply by petition to the Governor-General, and the outcome of it was still awaited. The Parole Board had released the applicant on 23 April 2009 for the purpose of his deportation on 30 April. The applicant now sought prohibition or an injunction restraining his deportation until the Governor-General had determined his petition.

Held (dismissing the application to stay the deportation)

1 A petition to the Governor-General under the prerogative of mercy is not itself an appeal, or even a step within the Court's processes, and therefore it does not amount to the exercise of a right of appeal so as to engage s 25(h) of the New Zealand Bill of Right Act 1990.

Burt v Governor-General [1992] 3 NZLR 672 (CA) considered.

de Freitas v Benny [1976] AC 239; [1975] 3 WLR 388 (PC) adopted.

2 The right of the state to exclude or expel non-citizens, like the applicant, had been regulated by the comprehensive regime in the
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 Immigration Act 1987, which provisions prevailed over s 25(h) of the New Zealand Bill of Rights Act in any event.

3 The applicant was well outside the time limits for initiating any judicial review of decisions under the Immigration Act 1987 in an attempt to defer his deportation

Rajan v Minister of Immigration [2004] NZAR 615 (CA) applied.

4 The High Court has within its plenitude inherent jurisdiction to grant an injunction in order to preserve effective appeal rights or to fashion a remedy by way of interim declaratory relief as the exigencies require, but as an exercise of discretion here the applicant had no entitlement.

Erinford Properties Ltd v Cheshire County Council [1974] Ch 261; [1974] 2 All ER 448 considered.

5 (Obiter) As a generality, injunctive relief cannot be made against Crown officers because of s 17(2) of the Crown Proceedings Act 1950. However, there was in that subsection a differentiation between officers of the Crown who acted in their official or executive capacity and who remained amenable to injunctive relief, and those Crown officials acting qua monarch, who necessarily retained the immunity against mandatory orders.

Re M [1994] 1 AC 377; [1993] 3 All ER 537 adopted.
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Application
This was an application for a stay, writ of prohibition or an injunction to restrain officers of the Crown from deporting the applicant, pending a decision of the Governor-General as to the merits of a petition for mercy.
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T Ellis for the applicant.

V Casey for the respondent.

CLIFFORD J.
[1] Mr Paul, the applicant, was convicted of murder on 23 May 2000. The Minister of Immigration subsequently made an order under s 91(1)(d) of the Immigration Act 1987 that he be deported to India. Mr Paul was unsuccessful in appealing that order to the Deportation Review Tribunal (the Tribunal) and did not appeal further to the High Court. Mr Paul has, however, applied to the Governor-General to exercise his prerogative of mercy and refer the question of Mr Paul's murder conviction to the Court of Appeal.

[2] Mr Paul applied to this Court for a prohibition and/or injunction to prevent his deportation until the Governor-General determines his application and, if the Governor-General determines that application in his favour, until his appeal to the Court of Appeal - and any subsequent appeal - are determined.

[3] The matter came before me on 29 April 2009 as a matter of some considerable urgency in that Mr Paul was due to be deported at midday on 30 April. In those circumstances, I gave my decision declining relief to Mr Paul, along with brief reasons, on 29 April, indicating that more detailed reasons would be provided at a later date. I now issue those detailed reasons.

Background
[4] Mr Paul came to New Zealand in June 1989 and was granted a New Zealand residence permit on 16 April 1996. He was convicted of murdering Mr Sharma on 23 May 2000 following a jury trial in the High Court at Auckland, and was sentenced to life imprisonment. He was also convicted and sentenced (to one year's imprisonment) on three counts of receiving property dishonestly.

[5] Mr Paul appealed his conviction to the Court of Appeal on the ground that there was fresh evidence available that a third person was responsible for shooting Mr Sharma and that it had been an accident. The appeal was dismissed on 28 November 2000. He did not seek special leave to appeal to the Privy Council.

[6] Mr Paul now says that he has a number of affidavits, statements and documents suggesting that he did not murder Mr Sharma and that Mr Sharma was instead shot by a third person by accident. These documents are said to include what he says is a signed affidavit from that third person admitting that he shot Mr Sharma by accident.

[7] On 15 May 2003, on the basis of Mr Paul's conviction, the Minister of Immigration made a deportation order under s 91(1)(d) of the Immigration Act, which provides: 

91.  Deportation of holders of residence permits following conviction -- (1) Subject to ss 93, 93A, and 112, the Minister may, by order signed by the Minister, order the deportation from New Zealand of any holder of a residence permit who --
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Is convicted (whether in New Zealand or not) of an offence committed within 10 years after that person is first granted a residence permit and is sentenced to imprisonment for a term of 5 years or more, or for an indeterminate period capable of running for 5 years or more.

[8] The order was served on Mr Paul on 24 June 2003.

[9] Mr Paul appealed to the Tribunal, who gave their decision dismissing his appeal on 8 September 2004 (Paul v the Minister of Immigration DRT 16/03 (8 September 2004)). In making their decision, the Tribunal considered Mr Paul's evidence that a third person, now living in India, had shot Mr Sharma, but noted that they could not "look behind" Mr Paul's conviction. Among other evidence, the tribunal had before it the "affidavit" from the third person claiming responsibility for the (accidental) death of Mr Sharma (see para [19] of the Tribunal's decision).

[10] Mr Paul did not exercise his right to appeal (on a question of law) from the decision of the Tribunal under s 117 of the Immigration Act, or challenge the Tribunal's decision by way of judicial review. He is now well out of time to bring an appeal against, or seek judicial review of, this decision (ss 118 and 146A of the Immigration Act).

[11] Mr Paul has, however, petitioned the Governor-General for a referral back to the Court of Appeal under s 406 of the Crimes Act 1961, which provides: 

406.  Prerogative of mercy --  Nothing in this Act shall affect the prerogative of mercy, but the Governor-General in Council, on the consideration of any application for the exercise of the mercy of the Crown having reference to the conviction of any person by any Court or to the sentence (other than a sentence fixed by law) passed on any person, may at any time if he thinks fit, whether or not that person has appealed or had the right to appeal against the conviction or sentence, either --

refer the question of the conviction or sentence to the Court of Appeal . . . and the question so referred shall then be heard and determined by the Court to which it is referred as in the case of an appeal by that person against conviction or sentence or both, as the case may require; or

if he desires the assistance of the Court of Appeal on any point arising in the case with a view to the determination of the application, refer that point to the Court of Appeal for its opinion thereon, and the Court shall consider the point so referred and furnish the Governor-General with its opinion thereon accordingly.

[12] Mr Paul sought legal aid to make his petition to the Governor-General. This was at first declined by the Legal Services Agency and, on appeal, by the Legal Aid Review Panel. In a subsequent judgment of this Court (Yash v Legal Aid Review Panel (2006) 18 PRNZ 320), MacKenzie J allowed Mr Paul's appeal from this decision and remitted the matter to the Legal Review Aid Panel for reconsideration. Mr Paul was subsequently granted legal aid to bring his petition.

[13] Therefore, after some delay - which apparently resulted from his difficulties obtaining legal aid - Mr Paul's petition to the 
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Governor-General was lodged on 26 August 2007. On 27 August 2008 he was advised that, to progress consideration of his application, the Ministry of Justice had requested the assistance of Hon Robert Fisher QC in relation to some of the evidence he had provided. On 3 March 2009 he was advised that formal advice from Hon Robert Fisher QC was expected shortly but that, at that stage, it "seem[ed] likely that Mr Paul [would] need to take further steps in relation to some of the evidence submitted with his application".

[14] On 12 March 2009 the Parole Board determined to release Mr Paul on 22 April 2009 on the basis of the standard conditions, and a special condition as follows:

To be released on 22 April 2009 into the custody of either the New Zealand Police or the New Zealand Immigration Service for the purposes of deportation/removal from New Zealand and not to return to New Zealand for the duration of his parole.
[15] The Parole Board noted that, if Mr Paul were not being deported, parole would need to be completely revised. They therefore asked that any difficulty with deportation which might arise was to be brought to their attention immediately because his release would be revoked.

[16] On 20 March 2009, Mr Ellis, counsel for Mr Paul, asked whether deportation could be deferred pending the outcome of the petition. He was advised on 9 April 2009 that Immigration New Zealand intended to proceed with Mr Paul's deportation, subject to its ability to obtain travel documents for Mr Paul.

[17] On the same day, Immigration New Zealand advised the Parole Board that a difficulty with Mr Paul's deportation had arisen. A travel document had not been obtained from the Indian High Commission, with the effect that he was unable to travel. On 14 April the prison manager requested that consideration be given to revoking Mr Paul's parole conditions.

[18] The Parole Board consequently issued a decision on 23 April 2009 revoking its decision of 12 March 2009, and directing that he be released on the standard conditions and on a special condition as follows:

To be released on parole on a date between 24 April and May 2009, to be confirmed by the New Zealand Immigration Service, following the issue of emergency travel documentation to India, such release to be the [sic] custody of either the New Zealand Police or the New Zealand Immigration Service for the purposes of deportation/removal from New Zealand and not to return to New Zealand for the duration of his parole.
[19] On 27 April Mr Ellis received a letter from the Minister of Justice providing an urgent update on the progress of Mr Paul's petition in light of the application at issue here. The Minister of Justice stated his decision to "defer further consideration until Mr Paul has taken steps to comply with certain conditions relating to evidence offered in support of
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 his application", including, for example, providing a resworn affidavit from the third person claiming to have been responsible for Mr Sharma's death.

[20] Travel documents were obtained for Mr Paul and he was to be released under the Parole Board's decision of 23 April for immediate deportation on the morning of 30 April 2009. The urgency was due to the limited validity of the travel documents issued by the Indian High Commission, which required Mr Paul to arrive in India no later than 6 May.

[21] As stated above, I heard Mr Paul's application for a prohibition, injunction or other relief against his deportation on 29 April, and declined to grant that relief on that date.

The application
[22] In this application, Mr Paul alleges that:

. . . it would be unfair and prejudicial to his right of appeal to a higher Court according to law under s 25(h) of the NZBORA and Article 14(5) of the International Covenant on Civil and Political Rights and the common law to be deported until such time as his Petition to the Governor-General has been determined.

In the event that a second appeal has been determined by the Governor-General . . . it would be unfair that he be deported until such time as his appeal rights are properly exhausted and/or dismissed, or if he wins unfair simpliciter.
[23] He therefore seeks an order in the nature of prohibition or injunction preventing deportation of Mr Paul, until such time as the petition to the Governor-General is determined and, if determined in his favour, until his appeal to the Court of Appeal (and any subsequent appeals) are determined, or any other order the Court thinks just.

[24] It is clear that the decision to deport Mr Paul is the exercise of a statutory power of decision such that it is reviewable under the Judicature Amendment Act 1972. As I understand his position, Mr Paul alleges that this decision was in error of law in that it is in breach of s 25(h) of the New Zealand Bill of Rights Act 1990 (the NZBORA) and/or art 14(5) of the International Covenant on Civil and Political Rights 1966 (the ICCPR).

[25] As a preliminary point, Mr Ellis accepted in the hearing before me that the Court is prevented from granting injunctive relief against Crown officers by virtue of s 17(2) of the Crown Proceedings Act 1950. Ms Casey, for the respondent, argued further that the Crown Proceedings Act also precludes the Court from making an order for prohibition against Crown officers, but conceded that the Court could issue declaratory relief. I am not currently persuaded that the Court does not have jurisdiction to issue prohibition in these circumstances (see Re M [1994] 1 AC 377 and P A Joseph, Constitutional & Administrative Law in New Zealand (3rd ed, 2007), paras 16.3.4 and 26.2.2(1)). As noted in Joseph, Re M distinguished between the Crown as Monarch and the Crown as Executive. The latter includes Ministers in their official or executive
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 capacity, who (unlike the Crown as Monarch) enjoy no immunity from the mandatory orders. It would appear that this characterisation is equally applicable in New Zealand (Joseph, para 26.2.2(1)(b)). However, for the purposes of this application I do not need to decide this question and, in the circumstances of urgency in which this application was heard, decline to consider this further.

[26] Nor is relief in the nature of an interim order available under s 8 of the Judicature amendment Act. Section 8 empowers the Court to make such an order "at any time before the final determination of an application for review". This judgment itself constitutes the "final determination" of Mr Paul's application, such that any order I made in this judgment would not be "before the final determination".

[27] Therefore, I proceed on the basis that the appropriate relief, if any, is a declaration that the Crown ought not to take further steps to effect Mr Paul's deportation.

Error of law
[28] Section 25(h) of the NZBORA provides: 

25.  Minimum standards of criminal procedure --  Everyone who is charged with an offence has, in relation to the determination of the charge, the following minimum rights:

The right, if convicted of the offence, to appeal according to law to a higher Court against the conviction or against the sentence or against both . . .

[29] Similarly, art 14(5) of the ICCPR provides:

5. Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed by a higher tribunal according to law.
[30] Mr Paul has exhausted his appeal rights against his conviction. He has no further rights of appeal within the New Zealand criminal justice system. Further, Mr Paul has, now some time ago, exhausted his rights to appeal or review the deportation order. That order is valid and Mr Paul has no further rights under the Immigration Act to challenge his removal.

[31] Mr Ellis argued, in essence, that Mr Paul's petition to the Governor-General for the exercise of the prerogative of mercy comprises an "appeal", or is incidental to or a step preliminary to an appeal, such that deportation before his petition (and any subsequent appeal) is determined constitutes a breach of his right to appeal his conviction to a higher court per s 25(h) and/or art 14(5).

[32] First, I acknowledge the respective submissions of counsel as regards the "strength" of Mr Paul's petition. However, as I indicated to counsel, I am not of the view that that is, in these circumstances, a particularly relevant or helpful analysis for this Court to undertake. The prerogative of mercy is just that, an exercise by the Crown of a Royal prerogative. Therefore, for the Court to engage upon an exercise of endeavouring to assess the "strength" of the basis upon which Mr Paul
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 has made his application runs counter to the nature of the power that falls to be exercised by the Governor-General.

[33] More generally, in making his submissions, Mr Ellis particularly relied on Burt v Governor-General [1992] 3 NZLR 672 (CA). That case concerned the question of whether a refusal to exercise the Royal prerogative of mercy was reviewable in the courts. Although the Court expressed some views that the prerogative may not necessarily be exempt from review in the courts in all circumstances, it nevertheless declined the relief sought in that case. It did so for a variety of reasons, including the conclusion that the Royal prerogative - albeit not subject to judicial review - was indeed a safety net and that there was no evidence that it was not at present an efficient one (at p 682, lines 43 and 44).

[34] Mr Ellis relied on the more general remarks about the nature of the prerogative made by the Court in the course of that judgment, including its reference to the "changed general attitude to the prerogative" and as follows at p 681 - 682:

. . . it must be right to exclude any lingering thought that the prerogative of mercy is no more than an arbitrary monarchial right of grace and favour. As developed it has become an integral element in the criminal justice system, a constitutional safeguard against mistakes. Fortunately in New Zealand applications for the exercise of the prerogative on the ground of alleged wrongful conviction are quite rare. Probably two or three a year would be a liberal estimate at present. A more formalised system could stimulate unmeritorious applications. The usual ground is discovery of new evidence since the trial and the previous unsuccessful appeal. If found to have reasonably arguable substance, after independent investigation when necessary, applications are commonly referred to this Court under s 406(a) of the Crimes Act.
[35] He also relied on comments of MacKenzie J in his judgment in relation to Mr Paul's successful appeal against the refusal to allow him legal aid:

[16] Mr Taylor accepts that if the petition to the Governor-General is successful then legal aid will be available for the subsequent Court of Appeal proceedings. Acceptance of his argument would mean that legal aid would be available for the original criminal proceedings; it would be available for the subsequent criminal proceedings; but it would not be available for the intermediate step of the petition itself. In my view, that conclusion is not one which the legislation on its proper interpretation requires. It is a conclusion which would be at odds with the purpose of the Act in promoting access to justice. The availability of some last resort procedure to deal with that very small percentage of cases where there may be cause for concern that a miscarriage of justice may have occurred is an important safeguard, and an important component of our criminal justice system. Access to justice would not be promoted by limiting potential access to that safeguard by excluding the possibility of the grant of legal aid for it.

[17] I consider that, on a purposive interpretation of s 6, advice and assistance with the making of a petition to the Governor-General for the exercise of the prerogative in respect of proceedings where ordinary appeal rights have been exhausted is properly to be regarded as assistance with a
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 step incidental to those original proceedings. Alternatively, in the light of the powers available to the Governor-General under s 406, an application to the Governor-General which invites the exercise of those powers might properly be regarded as a step preliminary to those subsequent proceedings.
[36] In reliance on these comments, Mr Ellis emphasised the significance of the opportunity to apply for the exercise of the prerogative of mercy and submitted, therefore, that the process currently underway was one which, in effect, should be regarded as part of Mr Paul's appeal rights.

[37] I am of the view that Mr Paul's petition does not confer any substantive rights on Mr Paul (de Freitas v Benny [1976] AC 239 at p 247 per Lord Diplock). Moreover, although it may in fact be a step preliminary to a subsequent appeal, it is not itself an appeal or within the courts' processes (Yash and Waugh v Police (High Court, Wellington, M 101/02, 15 July 2003, Goddard J). In my judgment, the comments of the Court of Appeal in Burt, and MacKenzie J in Yash, do not alter that conclusion. The exercise of the prerogative is, without doubt, an important part of New Zealand's constitutional arrangements. That does not make it, however, the exercise of a right of appeal so as to engage s 25(h) of the NZBORA.

[38] Mr Ellis further submitted that, through the inclusion of s 406 in the Crimes Act, the exercise of the Royal prerogative had become a statutory power. In my view, however, s 406 of the Crimes Act is a procedural provision in the sense that it specifies what is to follow from the Governor-General's exercise of his prerogative of mercy, and provides for a referral to the Court of Appeal for assistance on any point with a view to making his determination. The opening words of that section, "nothing in this Act shall affect the prerogative of mercy", count against Mr Ellis' submission as to the nature of that prerogative.

[39] I therefore do not consider that the entitlement to invoke the Royal prerogative is a "right of appeal" protected by NZBORA or the ICCPR. I conclude, therefore, that deportation pending consideration of such a petition does not infringe s 25(h) of the NZBORA or art 14(5) of the ICCPR.

[40] I also acknowledge that the express provisions of the Immigration Act must prevail over s 25(h) - and art 14(5) - in the event of conflict (s 4 of the NZBORA). As was emphasised by Ms Casey, the sovereign state's right to exclude or expel non-citizens (Ye v Minister of Immigration [2009] 2 NZLR 596 at paras [116] and [117] per Glazebrook J) has been limited within New Zealand by the enactment of the Immigration Act, which confers entitlements on non-citizens and establishes processes that must be followed in dealing with them. The Immigration Act provides a relatively comprehensive regime in relation to the deportation of noncitizens convicted of relevant offences. Here, in ordering Mr Paul's deportation, the Minister is acting within the four corners of that Act.

[41] As stated, Mr Paul had a right to appeal the Tribunal's decision on a question of law, or to seek judicial review. He is now, however, well
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 outside the time limits to do so - 28 days for an appeal and three months for judicial review (ss 118 and 146A of the Immigration Act). These are "strict" time limits and the courts' discretion to extend time is not to be exercised too readily and very rarely if the delay is long (Rajan v Minister of Immigration [2004] NZAR 615 (CA) at para [24]). It is fair to say, therefore, that Mr Paul has no further rights or entitlements under the Immigration Act to defer his deportation.

[42] Moreover, even if the rights in s 25(h) and Art 14(5) were engaged, deportation of Mr Paul does not preclude Mr Paul from continuing with his petition.

[43] For these reasons, therefore, I do not consider that the decision of the Minister to deport Mr Paul is in any way unlawful.

Discretion
[44] On that basis, it is not necessary to discuss discretionary considerations which may have affected my decision as to relief were I to have reached the contrary conclusion.

[45] However, I have considered whether, notwithstanding my conclusion as to the legality of the Minister's decision, there may be a discretionary basis upon which this Court should in terms of its inherent jurisdiction conclude that, pending the outcome - whatever and whenever that may be - of the Governor-General's consideration of Mr Paul's petition, the Minister ought not to exercise his lawful power of deportation. The consideration of that possibility involves a number of matters that would be relevant to the exercise of my discretion if I had found the decision of the Minister to deport Mr Paul to be unlawful.

[46] In this, I have referred to the orders made in Faavae v Minister of Immigration (1997) 11 PRNZ 168. In that case the High Court had dismissed the plaintiff's appeal and judicial review from a decision of the Tribunal such that the plaintiff was liable to be deported pursuant to the Minister's decision under s 91 of the Immigration Act. The plaintiff indicated he was contemplating an appeal to the Court of Appeal. He applied for an interim order under s 8 of the Judicature Amendment Act or pursuant to the Court's inherent jurisdiction, declaring that the Minister "ought not to take any further action that is or would be consequential on the exercise of the deportation order . . . before determination of the plaintiff's appeal". Fisher J held that he could not make an order under s 8 because he had finally determined the plaintiff's application to the High Court for review. However, he relied on the Court's inherent jurisdiction to grant an injunction in order to preserve effective appeal rights (per Goodall v Walker (High Court, Auckland, CP 1813/97, 2 November 1989, Tompkins J) and Erinford Properties Ltd v Cheshire County Council [1974] Ch 261) and the Court's general equitable jurisdiction to make declarations to "make a declaration by way of analogy to the inherent jurisdiction to grant an interim injunction in similar circumstances". The declaratory order was that the Minister "ought not to take steps to deport the plaintiff until the expiration of two weeks from today or earlier determination of the proposed appeal".
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[47] Faavae was followed by Salmon J in Singh v Attorney-General (High Court, Auckland, M 258/00, 16 March 2000). I acknowledge, however, that both cases involved an anticipated appeal against the lawfulness of the deportation and the duration of the order made was both short and finite.

[48] I have been unable to reach the conclusion that I should issue such an declaratory order.

[49] I have reached that conclusion first by reference to the scheme of the Immigration Act, and my conclusion that Mr Paul has exhausted his lawful rights under that scheme, and by reference to the fact that Mr Paul has exhausted his rights of appeal as regards his criminal conviction.

[50] Furthermore, I have not been provided with any evidence of particular prejudice that Mr Paul would suffer were he now to be deported to India, in terms of pursuing his petition. I accept that it may be less convenient for Mr Paul to endeavour to do so from India, but do not consider that inconvenience constitutes prejudice of the type that I would find necessary to declare that the Minister ought not to exercise an otherwise lawful power.

[51] In support of his submission that there was real prejudice, Mr Ellis referred to the provisions of s 10 of the Legal Services Act 2000 as disentitling Mr Paul to a continuation of legal aid were he to be deported from New Zealand. I note first that, according to its heading, s 10 generally applies to civil matters. As recognised by MacKenzie J in Mr Paul's legal aid appeal, Mr Paul's petition was seen as being incidental or preliminary to criminal proceedings. It is not obvious, therefore, that the grant Mr Paul enjoys would be affected by s 10. Moreover, I note that s 10(1) - on which Mr Ellis relied particularly - specifically applies to proceedings involving a decision or matter under the Immigration Act. The petition is not such a matter, and again it is not clear to me that legal aid will necessarily cease by reason of s 10 because Mr Paul may be deported from New Zealand.

[52] However, even if s 10 were to apply, or if deportation in some other way disentitles Mr Paul from legal aid, I do not consider that would constitute such a consideration as to tell against what would otherwise be the lawfulness of the implementation of his deportation order and, in that regard, my view of the importance of the scheme of the Immigration Act itself.

[53] During the hearing I asked Ms Casey, in terms of prejudice, what the position would be for Mr Paul were he to be deported and the Governor-General was to exercise the prerogative and refer his case to the Court of Appeal. Ms Casey was not able to provide me with any firm assurance as to whether Mr Paul would be permitted to return to New Zealand in those circumstances, indicating that he would need to apply for a special direction under s 7 of the Immigration Act. She indicated, however, that were Mr Paul to be in the position where he wished to return to New Zealand for the purposes of a Court of Appeal hearing, and as there was no right of appearance for a defendant in that Court, the Minister's attitude might well depend on the issues involved in
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 that hearing. Were, however, the Court of Appeal to grant a rehearing then, as Mr Paul has a right of appearance in the High Court, Ms Casey was of the view that she could not imagine that the Crown would advise that Mr Paul should not be able to return for the purposes of that hearing. I have assessed the degree of prejudice involved to Mr Paul as regards his deportation in the light of those indications.

[54] I note further that Singh v Minister of Immigration [2009] NZCA 50 and Huang v Minister of Immigration (Court of Appeal, CA 236/06, 18 December 2006, O'Regan, Robertson and Ellen France JJ) illustrate that the impact of deportation/removal on ongoing litigation is not a necessarily decisive factor against removal. In both cases, the Court of Appeal refused interim relief pending judicial review and/or appeal proceedings.

[55] In terms of my discretion, I am also very mindful of the need for finality in the scheme of the Immigration Act, and of the possible adverse impact on that were the commencement of petitions to the Governor-General for the exercise of the prerogative of mercy to be a basis upon which otherwise lawful deportation orders could be opposed. I am influenced by the reality that there is no particular process or timeline pursuant to which the Governor-General is to consider a petition for the exercise of the prerogative of mercy. It is a somewhat open-ended process. Furthermore, Mr Paul, and others, are not limited in terms of the number of times they may seek to invoke the Royal prerogative.

[56] Mr Ellis submitted that, at the present time, petitions to the Governor-General are few (referring to comments to this effect in Burt at pp 681 - 682), and that therefore the grant of relief to Mr Paul as sought would not materially affect the scheme of the Immigration Act. I am not persuaded by that submission. I can only comment that, were this application to be granted, the frequency with which such petitions were filed could well increase. Furthermore, and as I accept that the correct approach in this instance does not involve the Court in an attempt to assess the merits of the petition, I consider Ms Casey's submission that any petition would give rise to very similar issues as Mr Ellis raises here to be a persuasive one.

[57] I note finally that, had I otherwise been minded to grant Mr Paul the relief he sought, I do not consider that issues of delay (in terms of the time taken to initiate Mr Paul's petition, and to bring on these proceedings to prevent his deportation, as raised by the Crown) would have been material enough to affect that conclusion.

Result
[58] As indicated in my brief reasons of 29 April, therefore, I decline Mr Paul's application for orders that would stay the deportation order.

Reported by:  Gerard McCoy QC
