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M M v The Director-General of Mental Health Services - [1998] NZFLR
900

Court of Appeal
CA 231/96

30 September, 25 October 1996
Gault, McKay and Henry JJ

Mental health -- Compulsory treatment order -- Detention for assessment and treatment pending
determination of application for compulsory treatment order -- Habeas corpus -- Validity of warrant
issued for detention of appellant --Whether Director had knowledge of relevant circumstances in
making application -- Extension of detention period --Whether appellant detained unlawfully -- Mental
Health (Compulsory Assessment and Treatment) Act 1992, ss 8, 13, 14(4)(a), 15 and 112.

The appellant was the subject of an application for a compulsory treatment order pursuant to s 14(4)(a) of
the Mental Health (Compulsory Assessment and Treatment) Act 1992. Before the application could be
finalised the appellant had applied to the High Court alleging that her detention for assessment and
treatment was unlawful and seeking the issue of a writ of habeas corpus. The High Court had refused to
grant the relief sought. The appellant appealed and the matter was considered under urgency. The appellant
had been admitted to hospital having been previously admitted on five occasions. The initial diagnosis was
paranoid schizophrenia. She later indicated that she wanted to leave but was told she could not. However
she discharged herself and instructions to return were ignored. Later a warrant was applied for and granted
under s 112 of the Act for her return to hospital. The appellant was then held for further assessment and
treatment under s 13 of the Act. The appellant questioned the validity of the warrant issued. It was argued
that the application for the warrant failed to disclose relevant information. In particular it did not state the
circumstances under which the appellant left hospital or that the statutory period during which she was
required to attend was still extant. The appellant queried whether the Director of Area Mental Health Services
had personal knowledge of matters relevant to the application.

The appellant also argued that the extension of the detention period which occurred under s 13 was unlawful
because she was unable to view any documentation authorising the detention. It was said that the appellant
was unable to ascertain the reasons why she was being required to return
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to hospital and was thus unable to effectively challenge the validity of her continued detention.

Held (finding that the detention was lawful and refusing to grant the relief sought)

(1) Because the warrant had been issued and its force was now spent it was difficult to see how the issue of
the warrant could assist the appellant in obtaining the relief sought. In any event the warrant process
envisaged that the Director would make application on hearsay information made available to him. The
application stated that the appellant was held under s 13 which implied that notice had been given to her
pursuant to that section. The Director would have been aware that a compulsory treatment order application
had not been concluded. It was legitimate for the Director to infer that the appellant was refusing to attend as
requested as there was no other reason for seeking a warrant. It could also be inferred that the statutory
period for detention had not expired though this should have been expressly stated in the application.
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(2) The inability of hospital staff to present the appellant with documentation relating to her continued
detention did not render what was otherwise a lawful extension unlawful. There had been a valid extension
until the date of the hearing. Though there had been no further express extensions by the Judge it was
unnecessary for him to do so and it was also clear that when the hearing was adjourned part heard the
applicant was to remain in detention.

Case referred to in judgment

R v Langley (CA 292/96, 10 September 1996)

Appeal

This was an appeal by the appellant who was held in detention pending the determination of an application
for a compulsory treatment order seeking the issue of a writ of habeas corpus on the grounds that her
detention was unlawful.

A Ellis for the appellant

J G Drayton and A Holden for the first respondent

J L Johnson for the second and third respondent

REASONS FOR JUDGMENT OF THE COURT DELIVERED BY HENRY J.

This appeal concerned the validity of procedures invoked under the Mental Health (Compulsory Assessment
and Treatment) Act 1992. For reasons of urgency, judgment dismissing the appeal which had been brought
on at short notice was given at the conclusion of oral argument. Our reasons now follow.

The Act contains provisions for the compulsory psychiatric assessment and treatment of persons suffering or
believed to be suffering from mental disorder. The appellant is the subject of an application to the District
Court under s 14(4)(a) of the Act for a compulsory treatment order. The hearing of the application was by a
Family Court Judge on 17 September but was not completed on that date. It was resumed on 23 September,
on which date the appellant obtained an interim order from the
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High Court effectively precluding the continuation of the hearing, which remained uncompleted at the time of
this appeal. The appellant's substantive proceeding in the High Court came on for hearing before Cartwright
J on 26 September, when all relief sought was refused. Because of the time constraints full reasons were not
then able to be given, and the appeal has been conducted without this Court having the benefit of other than
a summary of the Judge's findings. The basis of the decision is however clear from the record of the
judgment delivered on 26 September. The substance of the appellant's complaint is that her detention for
assessment and treatment pending determination of the application for a compulsory treatment order is
unlawful. The primary relief sought is the issue of a writ of habeas corpus, and the making of a final order
prohibiting the District Court from further hearing the compulsory treatment order application. The validity of a
warrant issued under s 112 of the Act, but now executed, is also under challenge.

The procedure in question commenced with an application under s 8 of the Act, which was filed in the District
Court on 2 August. It was accompanied by an appropriate medical certificate, as provided for in that section.
Notice requiring her attendance for an assessment examination was given to the appellant. Following a
preliminary assessment which was certified under s 10, the appellant was required to undergo a further five
day period of assessment pursuant to s 11. On 6 August a notice was given under s 13 requiring her to
undergo a 14 day period of assessment and treatment, commencing 6 August and ending 20 August. Under
s 13(3) the clinician in charge of a patient's treatment may direct that the patient be admitted to or detained in
a hospital for the period of assessment and treatment. The provision was applied to the appellant, who
accordingly remained liable to assessment and treatment until 3 September.
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On 30 August Judge Moss conducted an examination pursuant to s 18. The appellant and her then counsel
were both present throughout. The Judge found that the appellant was not fit to be released, and further that
it was not practicable to determine the compulsory treatment order application by the earlier specified date of
3 September. Accordingly the period for assessment and treatment was extended to 17 September, on
which date Judge Pethig embarked upon the hearing which as at the date of this judgment remained
uncompleted. The appellant was again represented by counsel at this hearing, and at the resumed hearing
on 23 September. We were advised that it was scheduled to be continued at 2.15 pm on 30 September, the
day of hearing of this appeal.

For the appellant Mr Ellis submitted that there were three grounds for impeaching the validity of the process
and for holding that the appellant's detention was and is unlawful.

Before considering those grounds it is necessary to traverse some further facts. The appellant was admitted
to Ward 27, Wellington Hospital on 2 August. She had previously been admitted on five occasions, with an
initial diagnosis of paranoid schizophrenia. She remained in hospital from 2 August until 10 September. On
that date she indicated to her clinician that she wanted to leave, but was told she could not. Instructions were
given that if she attempted to leave she was not to be physically restrained.
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The appellant however discharged herself, signing a form to that effect which acknowledged that it was
against nursing and medical advice. Subsequent requests (in the form of requirements) made to the
appellant to return to hospital were unsuccessful. On 11 September the relevant Director of Area Mental
Health Services applied for a warrant under s 112(1) of the Act, which provides:

(1) If any District Court Judge or (if no Judge is available) a Registrar is satisfied, on an application by the
Director of Area Mental Health Services, that any person is refusing to attend at any place in
accordance with a notice given to that person under section 9 or section 11 or section 13 of this Act,
the Judge or Registrar may issue a warrant in the prescribed form authorising any member of the
Police to apprehend that person and take that person to the hospital or other place specified in the
warrant for the purpose of an assessment examination or (as the case may require) assessment and
treatment.

The application took the following form.

11 September 1996

The Registrar

District Court

PORIRUA

I, Bridget Taumoepeau, Director of Area Mental Health Services, Wellington, Porirua, Hutt and Wairarapa, make
application to the district court under section 112(1) of the Mental Health (Compulsory Assessment & Treatment) Act
1992 in relation to

MM . . .

The proposed patient was held under section 13 of the Act and application has been made to the court for a CTO.

We request that you issue a warrant in the prescribed form and authorise the police to apprehend (MM) and return her
to Porirua Hospital.

Yours sincerely

DR BRIDGET TAUMOEPEAU

Director of Area Mental Health Services
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A warrant to apprehend was issued by Judge Ellis on 11 September and executed on 13 September.

The first ground, which was at the heart of the substantive proceeding and also a major feature of the
appellant's case on appeal, was a challenge to the validity of the warrant. Because the warrant has been
executed and is now spent it is unclear how this can assist the appellant in obtaining the relief now sought.
The present detention of the appellant for the purposes of assessment and treatment preparatory to
determination of the compulsory treatment order application is dependent upon the provisions of the Act,
particularly s 13(3), and not on the warrant to apprehend. The validity of her present detention is not
impeached by the warrant, which was no more than an instrument to ensure her compliance with the
statutory requirements of s 13. Be that as it may, in any event a majority of the Court is not persuaded that
the warrant was wrongfully issued.

Section 112 authorises the issue by a Judge if satisfied that a person is refusing to attend in accordance with
a notice given under s 13. There is undoubtedly room to criticise the limited nature of the information
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disclosed in the application. It does not state the circumstances under which or the date on which the
appellant left the hospital, nor that the statutory period during which she was required to attend was still
extant. Mr Ellis also questioned whether the applicant had personal knowledge of the relevant matters, and
drew particularly on his analogy to the issue of search warrants and such cases as R v Langley (Court of
Appeal, CA292/96, 10 September 1996).

On balance however for the following reasons the majority take the view that the issue of the warrant was
justified, as opposed to its validity being arguable. Section 112 requires an application to be made by the
Director, so clearly it is envisaged the Director will be acting on information held by him or her -- ie on
hearsay, rather than personal knowledge. The application states that the appellant was held under s 13,
which presupposes a notice was given to her pursuant to that section. In effect it also states that a
compulsory treatment order application was not then concluded. Further it is a legitimate inference that the
appellant was refusing to attend as required -- there could be no other reason for seeking a warrant to
procure her return. In the circumstances it could also properly be inferred that the permissible statutory
period for detention had not expired, although clearly it would have been preferable for this to be expressed.
The search warrant cases are not truly analogous, as they are generally concerned with the establishment of
"reasonable ground for belief in the commission of an offence". Section 112 by contrast has a sharp focus on
the fact of refusal to attend as required by a particular notice, and envisages only a limited inquiry. The Court
records however, that because the liberty of the subject is at issue the importance of due compliance with s
112 must be recognised. The District Court Judge, or as the case may be, the Registrar concerned, must
address carefully the provisions of the section, and apply a judicial determination. If on subsequent objective
analysis it is shown that the evidence adduced does not justify the required conclusion, then the Court will
not hesitate to declare the warrant to be invalid. The requirements are clear, and generally speaking their
establishment is readily able to be detailed.

The second main submission was that on or about 11 September the extension of the detention period under
s 13 ceased to be lawful because the appellant was unable to obtain or to view any documentation
authorising that detention. She was unaware of and could not ascertain the basis upon which she was
required to return to hospital after discharging herself. These matters, it was submitted, deprived the
appellant of her rights and in particular of any effective means of challenging the validity of her continued
detention. We are unable to agree. The authority to detain is provided by s 13, which in conjunction with s 15
allows for an extension of the period of restraint, in the present case to 3 October. The inability of the hospital
staff or others to present to the appellant actual documentation or to satisfy her as to the legal basis cannot
in our view destroy what is otherwise a valid and lawful detention. There is no doubt that as at 11 September,
and also as at 13 September when the warrant was executed, the appellant could lawfully be detained in
hospital for the purposes of assessment and treatment.
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The third ground relied upon was that the detention under s 13 had not been validly extended beyond 10 am
on 17 September, and accordingly thereafter the detention was unlawful. Section 15(1) provides:
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(1) Where the responsible clinician applies to the Court for the making of a compulsory treatment order,
the patient shall remain liable to assessment and treatment in accordance with the terms of the notice
given under subsection (1) of section 13 of this Act and the succeeding provisions of that section until
the expiry of a period of 14 days after the date on which the second period of assessment and
treatment would otherwise have expired.

As earlier noted, on 30 August Judge Moss extended the period for determination of the compulsory
treatment order application as s 15(2) permitted. The formal document records an extension to "17/9/96".
The date is handwritten. Adjacent to the date is a further handwritten notation which reads:

10 am. 3 hrs. P.T.C. 13.9.96 - details to be advised may be by phone

The initials P.T.C. refer to a pre-trial conference.

We think it is clear that there was an extension to the date of 17 September, and not to a time on that date.
The time is a reference to the scheduled commencement of the hearing of the application, and nothing else.
The period of three hours is obviously the expected duration of the hearing. There is accordingly nothing in
the point that the hearing did not in fact commence until 2.15 pm. Mr Ellis also sought to argue that there had
been no effective extension beyond 17 September, although this did not feature either in the pleading or in
his original submissions. We are of the view that s 15 allows successive extensions, provided the statutory
period of one month is not exceeded. It is unnecessary for any subsequent extension to be made by the
same Judge who made the original extension. We are also satisfied that there were successive extensions
made; on 17 September when the application was adjourned part heard by Judge Pethig, again by him on 23
September when the hearing was to be resumed but was stayed by order of the High Court, and again on 27
September following the High Court hearing. The last extension was to 30 September. Although there
appear to be no formal orders for extension, it is abundantly clear from the Judge's memorandum that the
hearing was adjourned on those occasions on the basis that the assessment process remain in place and
without any request by the appellant's counsel, who was in attendance on each occasion, that release of the
appellant was being sought. We record however that when an extension is granted that should be recorded,
together with the date to which it is granted. The appellant therefore remained under lawful detention down to
the hearing of this appeal.

In the course of argument Mr Ellis also referred to the non-disclosure of some reports relevant to the
appellant's diagnosis of a mental illness, and to the general concepts of natural justice and lack of good faith
on the part of the hospital authorities. We do not see any of these matters as impinging on the substantive
issue of lawful or unlawful detention. In saying this, we are mindful of the importance of s 64 of the Act and
the need to keep patients adequately informed. Mr Ellis also properly
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accepted that all relief sought under the statement of claim was dependent upon the Court being persuaded
that the appellant's continuing detention after 13 September when the warrant was executed was lawful. We
agree with Cartwright J's conclusion that the appellant has not been and is not subjected to unlawful
detention.

The appeal was therefore dismissed. In the circumstances we made no order as to costs.

Page 5


