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JUDGMENT OF THE COURT 

 

 

A Application for leave to appeal out of time is granted. 

 

B Leave to appeal is granted. 

 

C The appeal against the High Court judgment granting a Crown 

application under s 344A of the Crimes Act 1961 is dismissed. 

 



D Order prohibiting publication of the judgment and any part of the 

proceedings (including the result) in news media or on the internet or 

other publicly available database until final disposition of trial.  

Publication in law report or law digest permitted. 

 

____________________________________________________________________ 

 

 

REASONS OF THE COURT 

 

(Given by Lang J) 

[1] Mr Lawson is to stand trial in the High Court on charges of aggravated 

robbery and kidnapping.  On 30 August 2012, Miller J made an order under s 344A 

of the Crimes Act 1961 declaring evidence of Mr Lawson’s convictions in respect of 

earlier offending to be admissible at his trial as propensity evidence.
1
 

[2] Mr Lawson’s trial was scheduled to commence on 12 November 2012.  For 

that reason we heard argument on 31 October 2012, and delivered judgment on 

1 November 2012.   

[3] Counsel for Mr Lawson has provided an adequate explanation for the fact 

that the application for leave to appeal was filed eight days late.  The Crown did not 

oppose Mr Lawson’s application for leave to appeal out of time.  We therefore 

granted that application.  We also granted leave to appeal, but dismissed the appeal.  

We now give our reasons for doing so. 

The present charges 

[4] Mr Lawson is charged with the aggravated robbery of the Countdown 

supermarket at Paraparaumu, and the kidnapping of a staff member employed at the 

supermarket during the course of the robbery.   

[5] The charges follow an incident that occurred in the early hours of Friday 

16 September 2011.  At around 1.40 am on that date, an intruder smashed a window 
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of the manager’s office on the second floor of the supermarket.  This activated the 

alarm and caused staff to investigate, but they found no sign of an intruder. 

[6] At around 5.30 am that morning, a person employed as the supermarket’s 

cash officer arrived at work.  She turned off the burglar alarm and went into the cash 

office, which was also on the second floor of the supermarket.  At this point the 

intruder entered the premises and confronted the employee.  He was armed with a 

knife, and wearing a stocking over his face. 

[7] The intruder took the employee to the cash office, where he demanded that 

she open the safe.  When she did so, he took approximately $18,000 in cash from it.  

He then led the employee to the manager’s office, and ordered her to lie on the floor.  

He told her to remain there and not to move, and said that she was being watched.  

The intruder then left through the broken window. 

[8] The Crown case is that Mr Lawson was the intruder.  It relies on the 

following evidence: 

(a) Mr Lawson was absent from his home address from 15 September 

2011. 

(b) A former work colleague saw Mr Lawson walking in Paraparaumu at 

approximately 7.30 am on 16 September 2011. 

(c) Mr Lawson’s girlfriend picked him up from Paraparaumu at 10 am on 

16 September 2011. 

(d) In the days following the robbery Mr Lawson paid $489 in cash for a 

hotel room in Napier, and was observed at that time to have the 

further sum of $300 in his wallet.  He also paid his sister $100 in cash 

towards rent, despite earlier having told her he had no money. 

(e) When the police searched the scene, they found the butt of a “roll-

your-own” cigarette on the roof in the area outside the manager’s 

office.  A DNA sample was extracted from the butt, and upon analysis 



it has been linked to Mr Lawson.  Mr Lawson admits that he smokes 

“roll-your-own” cigarettes. 

[9] When the police spoke to Mr Lawson, he said he had been in Wellington city 

on the evening of 15 September.  He said he had gone to Paraparaumu the following 

morning to attend a meeting.  He has also filed a notice of intention to call alibi 

evidence at his trial. 

The propensity evidence 

[10] The Crown proposes to lead evidence relating to convictions for aggravated 

robbery or burglary on five previous occasions. 

25 February 2001 

[11] In February 2001 Mr Lawson was employed as a chef at a bar in 

Johnsonville.  On 25 February 2001 he purchased masks and cable ties, and uplifted 

a firearm.  At about 11 pm he and an associate began staking out the bar.  They 

entered it at about 12.45 am, whilst two staff remained on the premises.  They 

restrained the staff using cable ties, and ordered one of them to open the safe.  They 

then locked the victims in the chiller, before leaving with the contents of the safe.  

Mr Lawson pleaded guilty to the charges arising out of this incident. 

11 March 2001 

[12] At approximately 1 am on 11 March 2001, Mr Lawson went to a bar wearing 

a balaclava and carrying the same rifle used in the Johnsonville robbery.  He waited 

outside the bar until the manager left the premises.  He had let the tyres down on her 

vehicle, and planned to accost her when she discovered that fact.   

[13] To Mr Lawson’s surprise, the manager left the scene on foot once she 

discovered her vehicle had been immobilised.  Unknown to Mr Lawson, the manager 

lived just a short distance away.  Mr Lawson followed her, and then broke into her 

house.  He forced the manager to return to the bar, and to open the safe.  Having 



removed the money from the safe, Mr Lawson bound the manager’s wrists with 

plastic handcuffs and left the premises.  Again, he pleaded guilty to the charges laid 

as a result of this incident. 

25 March 2001 

[14] At approximately 9.35 pm on Sunday 25 March 2001, Mr Lawson and an 

associate went to a bar.  After observing the bar for some time, they decided to rob 

an adjoining pizza restaurant.  At about 10 pm Mr Lawson climbed a wall at the rear 

of the premises, which were about to close.  Again, he carried a rifle and wore a 

disguise.  He entered the unlocked back door, and confronted two employees.  He 

then forced one of those persons to empty the safe and place the contents in a bag.  

Both employees were then shut in a small toilet at the rear of the shop whilst 

Mr Lawson and his associate made their escape.  Mr Lawson pleaded guilty to this 

offending as well. 

22 April 2001 

[15] At about 7.50 pm on 22 April 2001, Mr Lawson and an associate entered the 

rear door of a supermarket just as it was closing.  Both wore balaclavas and gloves.  

Once inside the premises, they confronted the manager and two staff members.  They 

forced the manager to open the safe, and place its contents into a bag that 

Mr Lawson provided.  They then required the victims to enter the supermarket’s 

chiller, and to remain there whilst they made their escape.  Once again, Mr Lawson 

admitted this offending. 

25 July 2009 

[16] In July 2009, Mr Lawson was working as a chef in a bar in Ohakune.  Late on 

the evening of 25 July 2009, he left the bar and climbed onto the roof of a nearby 

supermarket.  He then used a jemmy bar to remove the exterior weather boards of the 

cashier’s office.  Having done that, he smashed a hole in the internal lining and 

entered the room.  Before doing so he put a black plastic rubbish bag over his head 

to conceal his identity from a security camera installed in the office.  Mr Lawson 



then walked over to the camera, and taped the plastic bag over it.  Unfortunately for 

him, the plastic bag slipped as he was placing it over the camera, and this later 

provided confirmation that he was the intruder.   

[17] Mr Lawson attempted to break open a safe in the office using the jemmy bar.  

In doing so, he set off an alarm.  He then fled from the premises, but was 

apprehended nearby.  He pleaded guilty to this offending also. 

[18] Mr Lawson was sentenced to ten and a half years imprisonment in respect of 

the offending that occurred between February and April 2001.  He was released from 

prison on 30 April 2008, but recalled between 1 May and 5 June 2009.  On 

10 February 2010, he was sentenced to 18 months imprisonment for burgling the 

supermarket in Ohakune on 25 July 2009.  He was released after serving this 

sentence on 1 August 2011. 

The issue at trial 

[19] At trial, the sole issue will be identity.  The Crown will be required to prove 

beyond reasonable doubt that Mr Lawson was the person who entered the 

supermarket and took the money from the safe on the morning of 16 September 

2011. 

The Judge’s decision 

[20] The Judge noted that a propensity to behave in a particular way can 

sometimes be considered to be an identifying characteristic,
2
 and that several 

authorities illustrate the use of propensity evidence to such end.
3
   

[21] The Judge then analysed the factors to which the Court is required to have 

regard under s 43(3) of the Evidence Act 2006 (the Act).  Dealing with the frequency 
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of the events comprising the propensity evidence,
4
 he noted that there were no fewer 

than five earlier incidents involving more than five different complainants.   

[22] Next, the Judge considered whether there was any connection in time 

between the propensity evidence and the events giving rise to the present charges.
5
 

He accepted there was a considerable lapse in time between the 2001 offending and 

the events that occurred on 16 September 2011.  He observed that, although the jury 

would not hear of it, the gap between the two sets of events was easily explained by 

the fact that Mr Lawson was in prison for much of this period.  The Judge considered 

that the gap was offset in any event by the comparative recency of the events leading 

to the conviction for the offending that occurred on 25 July 2009.   

[23] When considering the extent to which the propensity evidence is similar to 

the events giving rise to the present charges,
6
 the Judge said:

7
 

[16] I accept Ms Ewing’s submission that there are a number of 

similarities.  The crimes were organised, sometimes involving extensive 

planning and preparation.  Safes were targeted, and business routines must 

have been studied to establish when senior staff with access to the safes were 

vulnerable.  He wore gloves and took steps to evade security systems when 

entry was forced.  A bag was sometimes taken for proceeds, as were 

restraints in some cases, and weapons were used to subdue the victims.  If 

the victims could not be restrained they were placed in a room or otherwise 

threatened so Mr Lawson could make his escape. 

[17] I accept Mr Bott’s submission that the Ohakune offence displays 

some features not present in the other cases.  In particular, it is the only one 

in which he sought to force a safe, rather than relying on staff to empty it.  

But this is a very different case from Vuletich v R, on which counsel relied.
8
  

In that case the similarities were slight and the propensity less inherently 

distinctive, while there were major differences.  Here the 2001 offences are 

strikingly similar, and the 2009 one only slightly less so.  It too involved 

planning and preparation, the targeting of a safe, forced entry to an area 

where he must have known the safe was, and precautions to disable security 

systems. 

[24] The Judge then considered the extent to which the conduct comprising the 

propensity evidence could be considered unusual.
9
  He accepted that a “bare history” 
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of aggravated robberies would not suffice in itself, because the offence of aggravated 

robbery covers a wide range of behaviour.
10

  He considered, however, that 

aggravated robberies of the present type are uncommon, because retailers generally 

take precautions designed to deter all but the most organised and committed 

criminal.  The Judge therefore considered it was not surprising that the offending 

exhibited a pattern that could properly be characterised as a signature.
11

 

[25] These factors persuaded the Judge that the evidence was “strongly and 

legitimately probative” of the issue the jury will be required to determine in the 

present case.
12

 

[26] The Judge then dealt with the risk of unfair prejudice.  In this context he 

noted that there is a risk that the jury might treat bad character as a stepping stone to 

conviction.  He concluded:
13

 

[20] Counsel agree that this is pure propensity evidence, in that it 

depends on coincidence and probabilities, as the Supreme Court has put it.
14

  

In such cases the jury will almost certainly accept that the accused was of 

established bad character when the current offences were committed.  That 

being so, there exists a risk that they may treat bad character as a stepping 

stone to conviction.  In the ordinary way, however, that can be remedied by a 

full propensity direction. 

[21] I accept that the evidence in this case will have a substantial impact 

on the trial.  Coupled with the other evidence, notably the cigarette butt 

found near the broken window, it supplies the Crown with a strong case.  

However, that is to answer the wrong question.  The right question is 

whether the jury are likely notwithstanding judicial direction to give 

disproportionate weight to the convictions and be unfairly disposed against 

Mr Lawson.  As to that, the convictions are not of a kind inherently likely to 

inflame the jury’s sensibilities.  Their impact arises rather from their 

probative value, or to put it as the Supreme Court did in Mahomed,
15

 they 

reveal nothing about Mr Lawson that is not directly germane to the case 

against him. 

[22] Mr Bott also attached significance to the nature of the propensity 

evidence, arguing that because it involves convictions the prejudicial effect 

is worsened.  I do not accept that the jury would think any the worse of 

Mr Lawson if the previous incidents were proved without reference to the 

convictions.  The risk that they would reason from prior bad character when 

                                                 
10

  At [19]. 
11

  At [19]. 
12

  At [24]. 
13

  R v Lawson, above n 1. 
14

  Mahomed v R, above n 2, at [85]. 
15

  At [74]. 



it comes to the 2011 offending is the same. The particular impact of 

convictions lies in their status as practically conclusive evidence of the 

former offences, but that is not illegitimate prejudice. 

Issues on appeal 

[27] Counsel for Mr Lawson advanced two submissions in support of the appeal.  

They were: 

(a) the propensity evidence is not probative of the issue to be determined 

at trial; and 

(b) directions by the trial Judge regarding the manner in which the jury 

could legitimately use the evidence could not adequately address the 

risk that the jury would use it for illegitimate purposes.   

To what extent is the propensity evidence probative of the issue to be 

determined at trial? 

[28] This Court considered the principles relating to the admissibility of previous 

convictions as propensity evidence recently in Rei v R.
16

  The Court observed that, 

before such evidence will be admissible, it must:
17

 

(a) constitute “propensity evidence”, that is evidence that tends to 

show a person’s propensity to act in a particular way or to have 

a particular state of mind, being evidence of acts, omissions, 

events or circumstances with which the appellant is alleged to 

have been involved;
18

 

(b) have a probative value “in relation to an issue in dispute”
19

 

taking into account “the nature of the issue in dispute”
20

 and 

other matters that may be relevant, including those prescribed in 

s 43(3); and  

(c) have a probative value that outweighs the risk that the evidence 

may have an unfairly prejudicial effect on the accused.
21
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[29] Counsel for Mr Lawson appeared to accept that the evidence of Mr Lawson’s 

previous convictions may fall within the description of propensity evidence in that it 

shows he tended to act in a particular way on previous occasions.  He submitted, 

however, that in order to enable the Court to assess the probative value of the 

proposed propensity evidence, it would be necessary for the Crown to call expert 

evidence from a health professional such as a psychologist or psychiatrist.  This 

would enable the Court to determine whether, and if so to what extent, it was likely 

that a person with previous convictions for aggravated robbery would go on to 

commit a further aggravated robbery.  Counsel drew an analogy in this context to the 

expert evidence commonly adduced by the Crown in support of an application for an 

extended supervision order.
22

  The Court may only make an extended supervision 

order if it is satisfied that an offender is likely to commit another sexual or violent 

offence after being released from prison.
23

  In that context the Crown adduces such 

evidence to enable the Court to determine whether grounds exist to make the order 

sought. 

[30] We do not consider this analogy to be appropriate.  Where the Chief 

Executive of the Department of Corrections applies for an extended supervision 

order, s 107F(2) of the Parole Act 2002 requires the application to be accompanied 

by a report prepared by a health assessor
24

 addressing the issues set out in 

ss 107F(2)(a) to (e).  In considering whether to make an extended supervision order, 

the Court is required to take into account the matters addressed in the health 

assessor’s report.
25

 

[31] In the present context, however, the Court is required to determine whether 

the probative value of the proposed propensity evidence outweighs the risk that it 

may have an unfairly prejudicial effect on the accused.
26

  In doing so, the Court must 

have regard, to the extent they may be relevant, to the matters set out in ss 43(2), (3) 

and (4) of the Act.  The Act does not require the Crown to provide, and does not 

require the Court to consider, expert evidence of the type suggested by counsel for 
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Mr Lawson.  We do not consider the Crown is under any obligation to adduce 

evidence of that type. 

[32] Although he did not develop his argument in any detail, counsel for 

Mr Lawson also submitted that the propensity evidence in the present case went no 

further than showing that Mr Lawson had on previous occasions been involved in 

robberies of commercial premises.  He submitted this would not assist the jury to 

determine whether Mr Lawson was the person who robbed the Paraparaumu 

supermarket on 16 September 2011. 

[33] On this point we endorse the analysis undertaken by the Judge.  The 

propensity evidence is clearly reliable, because Mr Lawson’s guilty pleas mean he 

has admitted responsibility for the events giving rise to the previous convictions. 

[34] Like the Judge, we also consider the manner in which Mr Lawson has carried 

out aggravated robberies in the past to be highly probative in the present context.  

His previous offending has several features that can properly be regarded as 

distinctive, and may assist the jury in determining the sole issue it will be required to 

decide in relation to the present charges.   

[35] First, Mr Lawson has consistently targeted commercial premises of a type 

likely to generate significant quantities of cash.  All of his offending has occurred 

outside usual business hours, when cash is likely to be stored in a safe and there are 

likely to be few witnesses to a robbery.   

[36] Secondly, his offending is not spontaneous.  Rather, it is carefully planned.  It 

involves prior observation of the targeted premises, and requires knowledge of the 

business routines of those who are likely to have access to the safe in which money 

is stored.  He also consistently uses disguises and weapons.   

[37] In what may properly be described as the hallmark of his offending, 

Mr Lawson generally does not attempt to open or break into a safe himself.  Instead, 

he detains a staff member who has the ability to gain access to the safe, and requires 



that person to open the safe for him.  He then physically restrains, or intimidates, that 

person in order to stop them raising the alarm whilst he leaves the premises. 

[38] These features are so distinctive that we consider the Judge was correct to 

describe them as amounting to a “signature” of Mr Lawson’s offending.  They 

demonstrate that he has a tendency to rob commercial premises in a particular way.  

It is also relevant, as the Judge noted, that the propensity evidence relates to no fewer 

than five separate instances of Mr Lawson robbing commercial premises in that way.  

We also agree with the Judge’s assessment that the lengthy gap between the 

offending in 2001 and the incident on 16 September 2011 is readily explained by the 

fact that Mr Lawson was in prison for approximately seven years between 2001 and 

2008.  The fact that he offended again in a very similar way in 2009 merely adds to 

the probative value of the evidence. 

[39] The relevance of the propensity evidence in the context of the present charges 

is that the person who robbed the Paraparaumu supermarket on 16 September 2011 

did so in a manner that was very similar to the manner in which Mr Lawson carried 

out five separate armed robberies between 2001 and 2009.  As the Supreme Court 

noted in Mahomed v R,
27

 propensity reasoning in this context is based on principles 

of coincidence and linkage.  The jury may consider it is no coincidence that the 

robbery of the supermarket on 16 September 2011 was carried out in a manner that 

mirrors in many ways the manner in which Mr Lawson carried out his earlier 

robberies. 

[40] We therefore agree with the Judge that the propensity evidence is highly 

probative of the sole issue the jury will be required to decide at trial. 

Can directions by the trial Judge adequately address the risk that the jury will 

use the propensity evidence for an illegitimate purpose? 

[41] This issue dominated the submissions advanced on Mr Lawson’s behalf.  

Counsel for Mr Lawson contended that admission of the propensity evidence in the 

present case would inevitably lead to Mr Lawson’s conviction.  He did not accept 
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that directions from the trial Judge as to the manner in which the jury could 

legitimately use the evidence would adequately address the unfairly prejudicial effect 

that the previous convictions would have on Mr Lawson.   

[42] This led counsel for Mr Lawson to invite the Court to uphold two further, 

interlinked submissions.  First, he contended that evidence of previous convictions 

should never be admissible unless the Crown can point to other evidence of guilt for 

which there can be no innocent explanation.  Secondly, the Court is not entitled to 

proceed on the basis that the jury will understand and apply any directions that the 

trial Judge may give.  He argued that international research demonstrates that this 

does not occur in practice.  As a consequence, he submitted it will be impossible in 

the present case to guard against the probability that the jury will find Mr Lawson 

guilty after making illegitimate use of the propensity evidence.  

[43] Dealing with the first submission, counsel for Mr Lawson acknowledged that 

the Crown can point to the fact that Mr Lawson’s DNA was extracted from the 

cigarette butt that the police found on the roof of the supermarket in the area of the 

broken window.  He pointed out, however, that the supermarket employee had 

described the intruder as having a significantly different physical build to 

Mr Lawson, and footage from a security camera at the scene likewise suggested the 

intruder was a person other than him.  Counsel also invited us to proceed on the basis 

that Mr Lawson will tender a cogent explanation at trial as to how the cigarette butt 

came to be on the roof of the supermarket.   

[44] There is no authority to support either of counsel’s interlinked submissions.  

So far as the first is concerned, it would obviously be inappropriate for us to proceed 

on the basis of a statement from the bar to the effect that Mr Lawson will provide a 

reasonable explanation for the cigarette butt at trial.   

[45] More importantly, although the Act contains important limitations regarding 

the circumstances in which propensity evidence will be admissible,
28

 it does not 

contain the restriction for which counsel for Mr Lawson contends.  If Parliament had 
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wanted to introduce such a restriction, it would have been a simple matter to include 

it within the Act. 

[46] In addition, we cannot see why, as a matter of principle, the Crown should 

only be able to rely on propensity evidence in the circumstances suggested by 

counsel for Mr Lawson.  It is generally for the jury to determine the reliability and 

credibility of the evidence adduced on behalf of both the Crown and the accused.  

The jury must decide whether it accepts a conclusion for which the Crown contends, 

or whether it considers a defence scenario to be reasonably possible.  The approach 

suggested by counsel for Mr Lawson would require the Judge to determine whether 

or not evidence upon which the Crown relies is capable of an innocent explanation.  

That would usurp one of the essential functions of the jury. 

[47] We therefore decline to introduce the restriction suggested by counsel for 

Mr Lawson. 

[48] Dealing with the second of the interlinked submissions, counsel for 

Mr Lawson accepted that, as the law currently stands, New Zealand courts proceed 

on the basis that juries are able to understand and apply appropriately framed 

evidential directions.  He invited us, however, to accept the validity of overseas 

research, and to adopt a new approach.  This is based on the premise that juries are 

incapable of carrying out that task to an acceptable standard. 

[49] In Weatherston v R, however, this Court said:
29

 

[24] The criminal system proceeds on an assumption that judges’ 

directions are faithfully followed by juries: throw away that assumption and 

every verdict becomes suspect.  We acknowledge immediately that some 

concerns might be so significant that the court (either the trial court itself or 

an appellate court) feels uneasy about dealing with those concerns by way of 

direction.  In those cases, aborting the trial and starting again becomes the 

only safe solution. 

[50] Both the majority and minority judgments of the Supreme Court in Mahomed 

also make it clear that judicial directions can be sufficient to guard against the risk 
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that a jury may use propensity evidence in an illegitimate manner.  Speaking for the 

majority, Tipping J said:
30

 

[7] In order to make the necessary assessment the court must carefully 

identify how and to what extent the propensity evidence has sufficient 

particularity to be probative, and how and to what extent it risks being 

unfairly prejudicial. Obviously any evidence that is probative will be 

prejudicial to the accused but not normally unfairly so. Unfairness is 

generally found when and to the extent the evidence carries with it a risk that 

the jury will use it for an improper purpose or in support of an impermissible 

process of reasoning.  In assessing the probative value/unfair prejudice 

balance, the court may need to take into account the extent to which it 

considers a “proper use” direction in the trial judge’s summing-up is likely 

to guard against the risk of improper use.  …  

[51] To similar effect, William Young J for the minority said:
31

 

[82] For these reasons, in New Zealand and in like jurisdictions, where 

propensity (or similar fact) evidence is adduced, there is usually a 

requirement for trial judges to identify the relevance of the evidence, and to 

warn the jury of its limitations, in particular against engaging in illegitimate 

reasoning processes.  It is important to realise, however, that the requirement 

for such directions is not based on anything which appears in the Evidence 

Act 2006. Rather it is one which appellate courts, operating under statutory 

provisions equivalent to s 385(1)(c) of the Crimes Act 1961, have imposed 

on trial judges.  

[52] These observations reflect the approach New Zealand courts have 

traditionally taken when considering whether to admit evidence that may create 

unfair prejudice against an accused person.   The courts in this country have always 

proceeded on the basis that juries are capable of understanding and applying 

appropriately worded judicial directions.
32

  If any substantial change is to occur in 

this area, it must be led by the Supreme Court or by Parliament.  We are not prepared 

to alter the law in the manner suggested by counsel for Mr Lawson. 

[53] In the present case it will obviously be necessary for the trial Judge to give 

the jury careful directions regarding the manner in which they may legitimately use 

the propensity evidence.  In particular, the Judge will need to identify the relevance 

of the evidence to the issue they are required to determine, and the limitations of it.  

This will require the Judge to warn the jury that they cannot reason that Mr Lawson 
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must be guilty on the present charges merely because he has offended in a similar 

way on previous occasions.  In addition, the Judge will need to remind the jury that 

the evidence relating to Mr Lawson’s previous convictions forms but part of the 

evidence they will need to consider when reaching their decision.  Provided that is 

done, we are satisfied that judicial directions will adequately guard against the risk 

of the jury engaging in illegitimate reasoning processes. 

Result 

[54] Although we have granted leave to appeal out of time and leave to appeal, the 

appeal is dismissed.  The evidence of Mr Lawson’s previous convictions is 

admissible at his trial. 
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