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[1] The appellant is serving a sentence of preventive detention imposed on him in 1994, after he had been convicted of 
sexual offending in relation to young girls. He had previously been convicted of sexual offences in 1987 and 1990. 

[2] The appellant has three applications before the Court. These are: 
 

(a)  an application for an extension of time to appeal against his conviction in 1987 for indecent assault on a 
three year old girl; 

(b)  an application for an extension of time to appeal against his conviction in 1990 for sexual violation by 
unlawful sexual connection involving a nine year old boy; 

(c)  an application for an extension of time to appeal against both conviction and sentence for five charges of 
indecent assault on girls under the age of 12 years in 1994. 

[3] In all cases, the basis of the intended appeals is that the appellant was not fit to plead and therefore did not receive a 
fair trial, resulting in either a nullity or a miscarriage of justice. The proposed appeal against sentence in relation to the 
1994 convictions is advanced on the grounds that a sentence of preventive detention was manifestly excessive. 

[4] The appellant originally sought leave to appeal only against the 1994 convictions (CA777/2010), but more recently 
sought leave to advance appeals against the earlier convictions as well. The significance of the pre-1994 convictions is 
that they provide the jurisdictional basis for the sentence of preventive detention that was imposed in 1994. 

[5] The hearing of these three applications dealt with both the applications for extension of time and the merits of the 
proposed appeals. In broad terms, the applications for extension of time are founded on the proposition that the appel-
lant's cognitive deficits meant that he did not realise he was able to appeal and it was only after receiving advice from 
his current counsel that the availability of a right of appeal became apparent to him. For that reason, the assessment of 
the merits of the appeals brought largely overlaps with the assessment of the applications for extension of time. The 
appellant did not file an affidavit in support of the applications for extension of time. This was because of doubts about 
his ability to do so. 

[6] Although the focus of the appeal was the 1994 convictions and sentence, we think it is convenient to deal with the 
applications in chronological order. Before we do that, however, it is convenient to set out the law relating to fitness to 
plead that was in force in 1987-1994. 
 
Relevant law 
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[7] At the time of all of the convictions that are in issue, the law relating to fitness to plead was contained in Pt 7 of the 
Criminal Justice Act 1985. As was noted by this Court in Ferguson v R, the determination of whether a miscarriage of 
justice occurred at the time these convictions were entered must be determined on the law that was in force at the rele-
vant time.1 

[8] Section 108 of the Criminal Justice Act set out the test for determining whether a person was fit to plead. It provid-
ed: 
 

108 Interpretation 
 

(1)  For the purposes of this Part of this Act, a person is under disability if, because of the extent to which that person 
is mentally disordered, that person is unable-- 
(a)  to plead; or 
(b)  to understand the nature or purpose of the proceedings; or 
(c)  to communicate adequately with counsel for the purposes of conducting a defence. 

 ... 
 

[9] The applications in this case are advanced on the basis that the appellant is intellectually disabled, rather than suffer-
ing from a mental disorder. It is not clear that an intellectual impairment of the kind the appellant is said to have fits 
within the concept of "mental disorder" for the purposes of s 108. 

[10] Section 111 of the Criminal Justice Act prescribed the procedure to be followed when fitness to plead was in issue. 
It provided: 
 

111 Procedure 
 

(1)  In any case where a defendant who is charged with an offence punishable by imprisonment or death appears to 
be under disability and the Judge is satisfied on the advance of 2 medical practitioners that the defendant is men-
tally disordered, the Judge shall, after giving the prosecution and the defendant an opportunity to be heard and to 
call evidence on the matter, determine whether the defendant is under disability. 

(2)  Where the Judge is satisfied that the defendant is under disability, the Judge shall direct a finding to that effect to 
be recorded. 

(3)  The jurisdiction conferred on a Judge or court by this section and sections 109 and 110 of this Act may be exer-
cised in the absence of the defendant if the Judge or court is satisfied that the defendant's mental condition is 
such that he or she is too ill to come to court. 

 

[11] Counsel were agreed that, in the event that the regime described in ss 108 and 111 of the Criminal Justice Act did 
not apply in cases of intellectual disability, the High Court's inherent jurisdiction to grant a stay in circumstances where 
a fair trial was not possible could be invoked.2 It is not necessary for us to express a view on that. But, given that the 
objective of the latter process would be to bring about essentially the same outcome as would apply in the event that a 
defendant was mentally disordered, we consider that it is appropriate to evaluate the circumstances of this case in terms 
of s 108 and 111, on the basis that they either apply directly or alternatively, if R v L applies, that an analogous process 
would have been appropriate in determining whether the inherent jurisdiction to grant a stay should have been exer-
cised. 
 
Appellant's background and the convictions under appeal 

[12] The appellant has led a troubled life. Psychologists' reports indicate that as a child he was subject to sexual and 
physical abuse from his father. It appears that he achieved early developmental milestones, but at the age of seven he 
suffered a significant head injury when he was struck with a concrete post. He suffered further head injury in his later 
teenage years in a motorbike accident. Following the first head injury the appellant began to suffer difficulties at school. 
He was expelled at the age of 15. At the age of 19, the appellant married while in jail. He and his wife had three chil-
dren, all of whom were removed and placed in state care. Prior to his arrest at the age of 26 in 1993 for sexual offences, 
the appellant had more than 50 convictions for crimes committed since the age of 14. 
 
1987 conviction 
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[13] The appeal in CA655/2012 relates to a conviction from 1987 for indecent assault on a three year old girl. The only 
available document relating to this conviction is a caption sheet that summarises the offending and indicates that the 
appellant pleaded guilty. He was sentenced to 18 months imprisonment. There is nothing to indicate that the appellant's 
fitness to plead was raised as an issue or considered by the Court. 

[14] A report prepared by Mr Grant Broad, clinical psychologist, on 29 September 1987, while the appellant was serv-
ing his sentence, states that the appellant "appears to be of very limited intellect" and that Mr Broad planned to adminis-
ter the Wechsler Adult Intelligence Scale (WAIS). He does not seem to have done so, however. In any event, no final 
score for the test is available if it did occur. There is also an earlier report by Mr Broad dated 21 August 1986, also 
completed while the appellant was in prison for earlier offending, that refers to the appellant's intellect as "dull normal" 
and refers to a full scale IQ score of 83 as assessed in June 1985. 
 
1990 conviction 

[15] The appeal in CA656/2012 relates to a conviction from 1990 on one charge of unlawful sexual connection with a 
nine year old boy. The appellant made a statement to police on 17 November 1989 in which he admitted having anal 
intercourse with the boy. He later pleaded guilty to the charge. 

[16] A psychologist's report and a psychiatrist's report concerning the appellant and for the purpose of assisting the 
Court in sentencing for the 1990 offending are available. The first is a report of Mr Broad dated 6 December 1989. Mr 
Broad's summary of his report states: 
 

... [The appellant] is intellectually limited to the point of mental retardation. Speaking from the viewpoint of intellectual abilities he 
falls in the bottom 2.2% of the population. He is unclear of the meaning of guilty and not guilty but understands what is involved in 
taking an oath in Court and that he must tell the truth in that setting. It is questionable as to just how much of the legal process he 
could comprehend. He is orientated to person, time and place, and is not suffering from any diagnosable psychiatric or psychologi-
cal illness. The treatment options in [the appellant's] case are extremely limited. This is the third time I have carried out an assess-
ment on him (the other two being in 1986 and 1987 during previous prison sentences) and he is clearly not suitable for counselling 
or behavioural psycho therapies. It is unlikely that he would cooperate with a treatment regime of Androcur to lower his sexual 
drive, and it is clear to me that he would continue to be a risk to the community if he were at large. I see little real chance of chang-
ing [the appellant's] attitudes and behaviours. 

 

[17] On 15 December 1989, Wylie J ordered that a psychiatric report be prepared pursuant to s 121 of the Criminal Jus-
tice Act. That section provided that a Judge could order such a report if the Judge considered it would assist in deter-
mining whether the offender to be sentenced was under a disability or insane or in deciding the type of sentence and any 
conditions that should be imposed. 

[18] The psychiatric report was prepared by Dr B Brumby on 22 February 1990, and stated: 
 

I note that [the appellant] has a large number of previous offences and has not responded well to sanctions imposed by the Courts. 
There is a previous offence of indecent assault on a three year old child in July 1987. He said he pleaded Guilty to this offence alt-
hough he was not responsible. 

[The appellant] could not give any explanation for his present offence of sexual violation to which he has pleaded Guilty. He de-
nied any sexual interest in males or children but said he "definitely" felt that he might commit a similar offence if he didn't take tab-
lets to help him. It appears that his lawyer has suggested he might need tablets. He said a mate of his father's had sexually assaulted 
him in a similar way while he was living with his father when he was about thirteen, with his father looking on. 

He felt that he had been in Court so many times in the past because he tends to act without thinking of the consequences. However, 
he said he was now taking sanctions imposed by the Court more seriously and said he had not driven since he was last disqualified 
from driving in May 1989. 

I feel there is a high risk of his committing further offences if he remains in the community. ... 
 

[19] The report did not directly address whether the appellant was under a disability and a further report was ordered by 
Barker J. It seems that, rather than producing another written report, Dr Brumby attended Court at the sentencing hear-
ing and answered questions on that issue from the sentencing Judge, Smellie J, and the appellant's counsel, Mr Wilson. 
There is no transcript of this available. 

[20] At sentencing, Smellie J noted concerns about whether the appellant was fit to plead, but indicated that he was sat-
isfied that the appellant was able to enter a plea and should not be excused on grounds of mental disability. He said:3 
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I preface my sentencing remarks in this matter and the imposition of the sentence by observing that when Mr Lawler first came be-
fore the Court on 15th December last Wylie J called for a report from a Psychiatrist pursuant to s 121 of the Criminal Justice Act. 
The report when available did not seem to directly address the issues which had concerned His Honour and Barker J required a 
Supplementary Report which has been provided this morning by Dr Brumby attending personally to advise the Court on the issues 
in question and to answer questions directed to her by the Court and issues raised through the Court by Defence Counsel. It appears 
that Mr Wilson had the opportunity of discussing the matter fully with Dr Brumby before she gave her oral report in Court. I found 
Dr Brumby's oral report helpful. In discussion with her she confirmed that although technically it could be said that Mr Lawler is 
labouring under natural imbecility, nonetheless the Doctor was quite satisfied that he knew what he was doing during this offending 
and that he was aware that it was wrong according to the moral standards of the community. So the anxiety that my Brother Judges 
naturally had to be sure that Mr Lawler was able to enter a plea and should not be excused on any grounds of mental disability have 
been answered to my satisfaction. In addition Mr Wilson indicated that he was satisfied that his client understood what he was 
charged with and what his options were so far as his plea was concerned. Mr Wilson assured me that he considered that he had 
clear instructions to plead guilty to the charge of sexual violation and to make the submissions that he did. 

 

[21] As a mitigating factor in sentencing, Smellie J took into account that "the reports of Dr Brumby and Mr Grant 
Broad ... make it clear that Mr Lawler is of limited intelligence and inevitably therefore his perception of the wrongness 
of his conduct and the degree of control that he is able to exercise over his sexual impulses is limited." He was sen-
tenced three and a half years imprisonment. 
 
1994 convictions 

[22] The appeal in CA777/2010 relates to convictions on five counts of indecent assault on girls under the age of 12 
years. The five counts related to four complainants. The appellant originally elected trial by jury, but after empanelling 
he pleaded guilty. The first of these charges related to offending that occurred in 1989, the other four charges concerned 
offending that occurred after the conviction in 1990 for unlawful sexual connection. 

[23] On 21 June 1994 the appellant came before Judge Jamieson in the District Court who declined jurisdiction to sen-
tence on the basis of the possibility that preventive detention was appropriate.4 The Judge directed that a psychiatric 
report be obtained pursuant to s 121 of the Criminal Justice Act. A psychiatric report was duly obtained from Dr NAF 
Kraya. The report stated: 
 

The accused co-operated with the interview process and was able to give a detailed account of his history and background. He 
spoke clearly and to the point and there was no evidence of any psychotic symptoms suggestive of the presence of an underlying 
psychiatric disorder. His intellectual functions (memory, orientation and grasp) appeared to be intact. He seems to accept that he 
has a problem, namely his sexual deviation, which requires addressing. 

... 

... In my opinion he does not suffer from any form of mental disorder within the meaning of the Mental Health Act. His deviant 
sexual behaviour, which is not a manifestation of an underlying mental disorder, does require to be addressed. 

... 

In my opinion he is fit to plead and able to instruct counsel. 
 

[24] In a minute of 27 July 1994, Penlington J called for a supplementary psychiatric report from Dr Kraya to specifical-
ly address the risk of re-offending in the future, the appellant's present attitude to rehabilitation and reformation, the 
likely success of reference to a treatment programme for sexual offenders, and whether the appellant was likely to coop-
erate in a treatment regime involving drugs that would lower his sexual drive. 

[25] In a minute of 16 September 1994, Penlington J granted leave for the assignment of new counsel to the appellant, 
and noted that the appellant wished to withdraw his guilty pleas. The application to change pleas was later abandoned. 

[26] The appellant was sentenced to preventive detention by Penlington J on 16 November 1994.5 The Judge did not 
discuss whether the appellant was fit to plead, referring to Dr Kraya's reports only for the purposes of assessing the like-
lihood of re-offending or rehabilitation. In the course of this discussion the Judge noted: 
 

The psychiatrist expressed the opinion that you have no psychotic symptoms and no form of mental disorder although it is clear 
that you are a person of limited intelligence. 
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Events since 1994 

[27] The appellant has remained in prison since the sentence of preventive detention was imposed. 

[28] While in prison, the appellant has undergone cognitive assessments in September 2005 and December 2011. Both 
of these were administered by Mette Hansen-Reid, a psychologist for the Department of Corrections. The first indicated 
that the appellant was in the extremely low range of functioning. The second indicated that his IQ was in the extremely 
low to borderline range. No further details were reported in either case. 
 
Appeal against convictions 

[29] The appeal against all three convictions is based on the sole ground that the appellant was not fit to plead or stand 
trial, and that therefore the convictions are a nullity or, if not, a miscarriage of justice occurred. As the appellant pleaded 
guilty on each occasion, the case for the appellant is that, when he entered his pleas he was mentally disordered and that 
disorder was such that he was unable to plead or to understand the nature or purpose of the proceedings or communicate 
adequately with his lawyer for the purpose of conducting a defence. If that case is made out then a miscarriage of justice 
will have occurred. It seems to us that is a better analysis than the suggestion that the convictions are nullities. But little 
turns on this: on either basis the appeal standard in s 385(1) of the Crimes Act 1961 would be met. 

[30] Counsel for the appellant, Mr Ellis submitted that, in light of present-day health assessors' reports about the appel-
lant, this Court should conclude that the appellant was not fit to plead in 1987, 1990 or 1994. He argued that there was 
no proper determination of the appellant's fitness to plead prior to any of his convictions, which meant this Court must 
make a determination of the appellant's fitness in light of new health assessments of the appellant. 

[31] Mr Ellis relied on a report of Ms Sabine Visser, clinical psychologist, who conducted a psychological assessment 
of the appellant in August 2012. She also prepared a supplementary report dated 27 February 2013 on whether Mr 
Lawler had the capacity to sign a waiver of privilege in respect of the lawyers who acted for him at the relevant times. 
As none of the lawyers was able to recall the matters raised on appeal, no waiver was required and none of the lawyers 
gave evidence in relation to the appeals. It is Ms Visser's original report that deals with the issues relevant to the appeal. 
Ms Visser gave additional evidence and was cross-examined before us. 
 
Ms Visser's report 

[32] Ms Visser is a Senior Clinical Psychologist at the Auckland Regional Forensic Psychiatry Service and also practic-
es privately. She has 19 years experience in the area of forensic mental health and has sub-specialities in forensic mental 
health, neuropsychological assessment, mental health and forensic psychological assessments. 

[33] Ms Visser's report records that the appellant was referred to her for a psychological assessment to determine 
whether he suffers from an intellectual disability and whether his fitness to stand trial "is relevant currently and would 
have been relevant at the time of his trial". In the course of making her assessment, Ms Visser interviewed the appellant 
for two hours, and conducted a 30 minute telephone interview with the appellant's mother. She also reviewed a number 
of documents, including the psychologists' and psychiatrists' reports and sentencing notes referred to above, and a num-
ber of other health assessments prepared for the Department of Corrections and Parole Board during the appellant's time 
in prison. 

[34] Ms Visser set out that she applied four cognitive assessment tests to the appellant: the Repeatable Battery for the 
Assessment of Neuropsychological Status (RBANS); the Wechsler Adult Intelligence Scale, fourth edition (WAIS-IV); 
the Vineland Adaptive Behaviour Scales, second edition (VABS-II); and the Gudjonsson Suggestibility Scale (GSS). 

[35] The appellant's scores on the RBANS test indicated that he was in the "extremely low range of functioning" for all 
domains, except for the language domain in which he was in the average range of functioning. 

[36] The WAIS-IV test showed that the appellant's overall cognitive ability was within "the mild to moderate impaired 
range of intellectual functioning and better than only 0.5% of same-aged peers". The appellant obtained a full scale IQ 
of 61, with a 95% confidence interval.6 

[37] The VABS-II test showed that the appellant "exhibits significant defects" in "several adaptive skill areas such as 
communication, interpersonal skills, play and leisure time, community, and daily living skills". 
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[38] The appellant's score on the GSS indicated that his total suggestibility fell within the 75th percentile in comparison 
with the general population, meaning that 25% of the general population were more suggestible than the appellant. Ms 
Visser said that, while this result did not indicate cause for concern, one aspect of the test did. She said that the scores 
obtained from the test indicated that "when pressure is applied" the appellant appears to acquiesce in his responding. His 
score deviated by one standard deviation from the norm. She said this may indicate that although he is not more sug-
gestible than others, he may yield to requests more frequently than others. 

[39] In light of these tests, Ms Visser concluded: 
 

This assessment concluded that Mr Lawler has a mental impairment which is due to his intellectual impairment which appears to 
have resulted from two instances of serious head injuries. His mental impairment is permanent; hence, it would not likely improve 
at any time in the future. The assessment indicated that Mr Lawler would have difficulty in adequately understanding the nature or 
purpose or possible consequences of the proceedings; and to communicate adequately with counsel for the purpose of conducting a 
defence, therefore Mr Lawler in the writer's opinion is unfit to stand trial now. 

 

[40] Ms Visser expressed the view that the appellant is unfit to stand trial now, and would have been unfit to stand trial 
in 1990 if the Criminal Procedure (Mentally Impaired Persons) Act 2003 (that is, the current law) test was used. Ms 
Visser did not believe that the appellant would have been suffering from a "disability" in terms of s 121 of the Criminal 
Justice Act, as the law stood at the time of his offending, but she was of the view that he still would have been unfit to 
plead applying the test from R v L.7 
 
Dr Duff's report 

[41] The Crown retained Dr Mhairi Duff to review and critique Ms Visser's report. Dr Duff is a medical practitioner 
working as a consultant psychiatrist both privately and for a District Health Board. She specialises in the field of intel-
lectual disabilities and forensic mental health. 

[42] Dr Duff acknowledged that her report was not an assessment of the appellant, and that she was not in a position to 
assess whether or not the appellant would have been fit to plead at the time of his convictions. The purpose of Dr Duff's 
report was to comment on Ms Visser's assessment of the appellant. The material provided to Dr Duff did not include all 
the material referred to in Ms Visser's report, but did include some material not considered by Ms Visser, notably the 
transcripts of police interviews with the appellant. However, prior to her giving evidence in this Court, Dr Duff was 
provided with the material referred to in Ms Visser's report that she had not seen when writing her report and she said it 
did not alter the views she expressed in any material respect. 

[43] Three important points emerge from Dr Duff's report: 
 

(a)  the appellant has never been assessed to have a full scale IQ incompatible with a finding of being fit to 
stand trial; 

(b)  Ms Visser's assessment of the appellant's IQ is slightly lower than the historical reports indicate; and 
(c)  it is possible that the appellant's IQ score has reduced due to his long time spent in prison. 

[44] Dr Duff notes that it does not appear that the appellant has ever been assessed to have a full scale IQ incompatible 
with a finding of being fit to stand trial. Dr Duff states that an IQ above 60 would in theory be compatible with compe-
tency to stand trial. Mr Broad's 1989 report stated that the appellant was within the bottom 2.2% of the population. A 
person sitting at the 2.2%ile would have a full scale IQ of around 70, with a 95% confidence interval. Dr Brumby's 1990 
report refers to the appellant as an "imbecile". There is no record of Dr Brumby testing for IQ. The correct use of the 
term "imbecile" would suggest and IQ of below 50, however, the term is "commonly used to indicate someone with an 
intellectual disability of any level". Ms Hansen-Reid's assessment in 2005 reported an IQ in the "extremely low to bor-
derline range". This would imply an IQ in the region of high 60's to mid 70's, but, again, no specific score was provided. 

[45] Dr Duff said that Ms Visser's assessment of 61 appeared to be the lowest IQ result obtained. While IQ scores are 
expected to remain the same over time, Dr Duff commented that the lack of opportunity to learn and maintain intelli-
gence in the prison environment meant that any assessment of the appellant's IQ following 20 years in prison may rea-
sonably be expected to be "somewhat lower" than the score might have been if assessed contemporaneously. Dr Duff 
also said that a full scale IQ score of 61 would be "entirely compatible" with "potentially having the competencies nec-
essary to be found fit to stand trial". The appellant's scores of 66 on the verbal comprehension index, 66 on the working 
memory index, 68 on the processing speed index, and 64 on the general ability index, all indicated potential competen-
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cies in the areas necessary to be found fit to stand trial. However, Dr Duff also cautioned that IQ scores cannot provide 
a definitive answer for the Court on the question of competency to stand trial. 
 
Evidence at the hearing 

[46] Both Ms Visser and Dr Duff were cross-examined before us. In addition, the reports of Mr Broad from 1986 and 
1987, that had not previously been available, were put in evidenced by consent.8 Both Ms Visser and Dr Duff comment-
ed on these in their evidence before us. 

[47] In her evidence in this Court, Ms Visser agreed with Dr Duff that an IQ in the 2.2%ile equated to an IQ of about 70 
and that the use of the term "imbecile" by Dr Brumby could have been a non-technical term for aperson with a low IQ. 
She also accepted that the appellant's time in prison may have affected his current IQ score, but said this would not ex-
plain a fall from 70 to 61. She accepted Dr Duff's opinion that it was possible for a person with an IQ of 61 to be fit to 
plead, but said she thought this was more likely at a level of 67 or higher. 

[48] The assessment made by Dr Broad in 1986 that the appellant was of "dull normal intellect" and the reference in the 
same report to the fact that he had scored 83 points in the WAIS IQ test in June 1985 was the subject of much discus-
sion by both Ms Visser and Dr Duff at the hearing, as those reports came to light after both had prepared their reports. If 
the appellant was of "dull normal intellect" and did have an IQ of 83, that would indicate that the appellant was well 
above the level of intelligence indicative of intellectual disability. 

[49] The observation that the appellant was of dull normal intellect in Mr Broad's report of August 1986 contrasts with 
his observation in his September 1987 report that the appellant "appears to be of very limited intellect". Mr Ellis pro-
duced an email from Mr Broad, who is now located in the United Kingdom, in which Mr Broad was asked to comment 
on the IQ figure of 83 and how it could be reconciled with the IQ figure of 61 assessed by Ms Visser for the purposes of 
this appeal. Mr Broad said this was indicative of either an error (presumably in the score of 83 in 1985) or suggested 
acquired brain damage such as a stroke, assault, or substance misuse. He could not recall where the figure of 83 was 
sourced from. 

[50] Dr Duff confirmed that a change of this magnitude would normally indicate a brain injury, and raised the question 
as to whether the second brain injury suffered by the appellant, to which Ms Visser had referred in her report, may have 
occurred after the appellant turned 18. This would be significant for a diagnosis of intellectual disability, which involves 
a permanent impairment that has become apparent during the "developmental period" of the person, which finishes 
when the person turns 18 years of age.9 It is not necessary for us to make any finding on that matter, and indeed we do 
not consider that we would be able to on the sparse evidence available to us. The reason that a finding is not necessary 
is that if the inherent jurisdiction in R v L is applied, it is not necessary that the person suffers from an intellectual disa-
bility as defined, but rather that he or she does not have the capacity described in s 108 of the Criminal Justice Act.10 

[51] Ms Visser was questioned about the fact that she had not considered the transcripts of police interviews with Mr 
Lawler, particularly that which preceded his guilty plea in 1993. Ms Visser said she did not consider that a transcript (as 
opposed to the original video recording) was of great assistance particularly as it was unclear what had happened prior 
to the interview (although, in fact, the transcript recounted this, in the case of the 1993 interview). 

[52] While it would have been preferable for Ms Visser to have this information available to her we do not see the lack 
of reference to it in her report as particularly significant. We do not think that the exchanges between Mr Lawler and the 
officer in the 1993 interview can be said to strongly support the proposition that Mr Lawler was, or was not, fit to plead 
at the relevant time. It is true that Mr Lawler indicates during the interview that he understands the Bill of Rights warn-
ing given to him by the police officer, but it is not clear whether that reflected the reality of the situation. 

[53] Ms Visser was also questioned about the possibility that Mr Lawler's intelligence had deteriorated since his impris-
onment, given the lack of intellectual stimulation involved in his incarceration. Dr Duff had expressed the view that the 
appellant's time in prison may have led to some diminishing of his IQ. Ms Visser said that she was not saying that be-
cause the appellant scored 61 in an IQ test in 2012, then he would have scored the same in 1993. But she considered that 
his score in 1993 would still have been low and that the observation by Mr Broad that he was in the 2.2%ile meant that 
he was, in fact, at an IQ level of 70 or below in 1989. 

[54] Ms Visser was also questioned as to whether memory lapses may be such that the appellant does not understand 
aspects of the court process now, but may have done so in 1993. She accepted that having been out of the court envi-
ronment for 20 years and the difficulties the appellant has with memory in any event may have made him less able to 
answer questions about the court process now than at the time of his appearances. But she did not see this as affecting 
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her overall assessment that his lack of fitness to stand trial now means he was also unfit to stand trial in 1993 and on the 
earlier occasions. 
 
Analysis of evidence 

[55] With respect to Ms Visser, we have real concerns about the validity of her deduction that her assessment of the 
appellant in 2012 can be extrapolated and provide a proper basis for a conclusion about his fitness to plead on occasions 
19, 23 and 25 years ago. We accept the evidence of Dr Duff that the issue of the existence or otherwise of an intellectual 
disability is separate from that of fitness to stand trial. The former is a clinical assessment; the latter is a legal test. The 
fact that the appellant has been diagnosed as now having an intellectual disability does not provide a substantial basis 
for concluding that he must therefore have been unfit to stand trial at the relevant times. Ms Visser herself accepted in 
cross-examination that it is very difficult to assess from her examination in 2012 what the appellant's position was at the 
time he pleaded guilty in 1993. She accepted that the lack of contemporaneous documentation added to that difficulty. 

[56] We accept that the evidence of Ms Visser provides a proper foundation for the proposition that, if the appellant 
were currently charged with an offence, it would be necessary to activate the process mandated by the Criminal Proce-
dure (Mentally Impaired Persons) Act to determine fitness to stand trial. What the outcome of that process would be we 
do not know, but we accept that one possibility would be that the appellant would be found unfit to stand trial. Howev-
er, we do not see that as providing a proper basis for a finding that the appellant was unfit to stand trial in 1987, 1989 
and 1994. 

[57] Ms Feltham referred us to this Court's decision in SR v R in which the issue of fitness was raised for the first time 
on appeal, filed five years and eight months after conviction. This Court noted the difficulties of raising fitness issues 
for the first time on appeal, particularly after long delay:11 
 
 

[58]  In Walls the Court adopted the following observations made by the Lord Chief Justice in R v Erskine as to at-
tempts, post-trial, to raise fitness issues for the first time: 

 

Unless there is contemporaneous evidence to suggest that notwithstanding his plea and the 
apparent satisfaction of his legal advisers and the judge that he was fit to tender it, and partic-
ipate in the trial, it will be very rare indeed for a later reconstruction, even by distinguished 
psychiatrists who did not examine the appellant at the time of trial, to persuade the court that 
notwithstanding the earlier trial process and the safeguards built into it that the appellant was 
unfit to plead, or close to being unfit or that his decision to deny the offence and not advance 
diminished responsibility can properly be explained on this basis. The situation is, of course, 
different if, as in Erskine, serious questions about his fitness to plead were raised in writing or 
expressly before the judge at trial. 

 
[59]  Although there are material differences in the relevant United Kingdom legislation, the Walls decision has 

strong factual parallels to the present case. Many of the features relied upon by the Court of Appeal apply equal-
ly here. There may be rare cases where questions of fitness for trial may be successfully raised post-trial for the 
first time, but there are likely to be significant evidential difficulties in doing so, particularly after long delay as 
occurred in the present case. 

 

[58] We agree. The much greater delay in the present case magnifies the difficulties. 

[59] That means that we need to assess the contemporaneous evidence.12 
 
Contemporaneous evidence 

[60] In relation to the 1987 conviction, there was no record of any concerns being raised about the appellant's fitness to 
plead, but that is because there is really no record at all. That is not a satisfactory state of affairs. There is, however, Mr 
Broad's assessments in 1986 and 1987, and the reference in his 1986 assessment to an IQ test being undertaken in 1985, 
and yielding a result of 83. While the 1985 IQ result has to be put to one side, given its apparent irreconcilability with 
all the other evidence, we do not consider that any of Mr Broad's observations made in 1986 and 1987 provide any 
proper basis for determining that Mr Lawler was unfit to plead at the time of the 1987 conviction. 

[61] In relation to the 1990 conviction, it is clear that Smellie J was alert to the issue and he made a clear finding that 
Mr Lawler was fit to plead. Mr Ellis argued that Smellie J had not obtained the two reports required to make a formal 
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finding of fitness to plead. However, we do not think that was the exercise on which Smellie J embarked. As this Court 
noted in Ferguson v R:13 
 

Before a Court can make a finding of disability, the evidence of two medical practitioners is required. A s 121 report was the com-
monplace means of obtaining assistance in determining whether the defendant appeared "to be under disability", to use the words 
of s 111. A formal inquiry needed to be undertaken only if he or she did appear to be under disability. There was no statutory re-
quirement for two doctors to inquire into disability where, on the available material, such a finding was not going to be made. Sec-
tion 111 was a protective mechanism. It was not a requirement that every person had to be examined by two medical practitioners 
to see whether they were under a disability if he or she did not appear to be under a disability. 

 

[62] In our view the finding made by Smellie J was that the appellant did not appear to be under a disability and that it 
was not therefore necessary to trigger the formal process involving two medical practitioners. There is nothing before us 
that indicates that he was in error in making that finding. He heard from Dr Brumby and defence counsel, both of whom 
supported the conclusion the Judge reached. 

[63] In relation to the 1993 conviction, no issue was raised at the time about fitness to plead. The appellant seemed to 
have had sufficient understanding to attempt to vacate his guilty plea when he became in jeopardy of a sentence of pre-
ventive detention, though ultimately he did not proceed with this. Dr Kraya considered he was fit to plead.14 Again, we 
do not consider that there is any proper evidence before us to indicate unfitness to plead at the time the appellant plead-
ed guilty to the offending in 1993. 
 
Conclusion -- appeals against convictions 

[64] All of this leads us to a conclusion that there is not an evidential basis for us to interfere with the processes under-
taken in accordance with the law at the time in relation to the three convictions under appeal. Mr Ellis fairly conceded 
the difficulty the Court faces in trying to reconstruct events some 20 years later, the problem compounded in this case 
by a paucity of information about what occurred and the inability of the lawyers who were acting for the appellant at the 
time to recall the events of the time. All of this emphasises the importance that concerns about fitness to plead are ad-
dressed at the time a person comes before the Court and if they are not, in a promptly brought appeal. 

[65] We conclude that there is no proper basis for us to intervene in the convictions. The contemporaneous documents 
suggest that the appellant was assessed as fit to plead at the time of his convictions, and the new health assessors' reports 
do not persuade us otherwise. We have, however, undertaken a full analysis on the basis of the evidence before us of the 
merits of the appeals. There was no real objection by the Crown to the appeals being considered on their merits and in 
those circumstances we grant extensions of time to appeal but dismiss the appeals against conviction. 
 
Appeal against sentence 

[66] The appellant appeals against the sentence of preventive detention imposed in 1994 on the ground that it was mani-
festly excessive. In particular, Mr Ellis takes issue with the Judge's view that the appellant did not engage with past at-
tempts at rehabilitation, and that this pointed toward a sentence of preventive detention. Mr Ellis submits that if further 
psychologists' reports had been commissioned the Judge would have appreciated that the appellant's difficulty with en-
gaging with rehabilitative programmes was due to his intellectual disability. 

[67] Mr Ellis also made two more general arguments that: 
 

(a)  The Department of Corrections is in breach of an obligation to provide appropriate rehabilitative treat-
ment to the appellant. If the appellant is not provided with appropriate rehabilitative opportunities he will 
never have a meaningful chance of release. 

(b)  Once a prisoner serving a sentence of preventive detention serves his minimum period of imprisonment, 
he should not be detained in "prison-like conditions" as from that point on he is only imprisoned for the 
protection of the public and not for punishment. Rather prisoners should be moved to secure units out-
side the perimeters of prisons. If prison-like conditions continue following the minimum period of im-
prisonment, the sentence of preventive detention becomes arbitrary. 

[68] For the Crown, Ms Feltham, submitted that the Judge gave a careful consideration of all relevant matters and was 
right to be satisfied that a sentence of preventive detention was necessary for the protection of the public. Dr Kraya's 
report stated that the appellant would likely continue to commit sexual offences unless he received treatment, and even 
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then the risk would remain. On appearing for sentencing the appellant had been convicted of three sets of sexual offend-
ing within a short period of time. A sentence of preventive detention was clearly available. 

[69] Neither of the matters noted at [67] bears on the correctness or otherwise of the sentence. Once the sentencing 
Judge was faced with sentencing an offender whose fitness to plead was not disputed, he was required to approach the 
matter as he would for any other offender. While a Court may make an allowance for an offender's intellectual or men-
tal disability, the community protection objective of the sentencing process may make that undesirable or inappropriate. 

[70] In the present case, the Judge had before him a report highlighting the risk of reoffending and the appellant's record 
of offending indicated that that risk was real. Smellie J had warned the appellant in 1990 that further offending could 
lead to an indefinite prison term. The appellant's efforts at rehabilitation had been unsuccessful: Mr Ellis said this was 
likely because the appellant did not have the intellectual capacity to participate, not that he was not motivated to rehabil-
itate himself. Even if that were correct, it does not alter the fact that the appellant posed a real risk that justified a sen-
tence that was directed at protection of the community. In all the circumstances, we consider the Judge was right to im-
pose a sentence of preventive detention. 

[71] Mr Ellis said that s 29 of the Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 (IDCCR) pro-
vided a mechanism to transfer a prisoner with an intellectual disability to a more appropriate environment. He asked 
that, if we did not allow the sentence appeal, we should nevertheless recommend that the appellant be assessed under s 
29. A previous request directed to the prison manager had not been met with a favourable response. 
 
Section 29 of the IDCCR Act 

[72] We agree that s 29 of the IDCCR Act provides a mechanism for dealing with prisoners who were sentenced before 
the IDCCR Act came into force but who may be suffering from an intellectual disability. The section provides: 
 

29 Application for assessment of prisoner or former special patient 
 

(1)  A manager of a prison may apply to the co-ordinator to have a prisoner assessed under this subpart, if there are 
reasonable grounds for believing that the prisoner has an intellectual disability. 

(2)  A Director of Area Mental Health Services under the Mental Health (Compulsory Assessment and Treatment) 
Act 1992 may apply to the co-ordinator to have a former special patient assessed under this subpart, if there are 
reasonable grounds for believing that the patient has an intellectual disability. 

(3)  A manager may authorise any staff member of the prison to make the application referred to in subsection (1). 
 

[73] In Ferguson v R this Court pointed out that s 29 was the appropriate vehicle for addressing concerns raised by cases 
involving prisoners who were sentenced prior to the IDCCR Act coming into force, rather than a retrospective appeal 
process against sentence.15 Mr Ferguson sought leave to appeal to the Supreme Court. In dismissing the appeal, the Su-
preme Court observed that s 29 provided a mechanism for an intellectually disabled prisoner to be detained in compul-
sory intellectual disability care but added that s 29 "has nothing to do with the correctness of the sentence imposed ... 
which must be the focus of an appeal to [the Supreme Court]".16 The same applies to appeals to this Court. 

[74] In the present case, both Ms Visser and Dr Duff considered that the information they had considered in the prepara-
tion of their reports indicated that a s 29 assessment would be appropriate in the appellant's case. Our analysis of the 
evidence leads us to the same view. However, s 29 requires that such an assessment be initiated by the manager of the 
prison if the manager has reasonable grounds to believe the prisoner has an intellectual disability. It is not, therefore, a 
matter for this Court or any other Court to determine. We leave it to counsel to initiate the process with the prison au-
thorities, supported by the comments made in this Court by Ms Visser and Dr Duff. 
 
Result 

[75] We grant extensions of time to appeal but dismiss all appeals. 
 
Application to recuse 

[76] On 29 May 2013, Mr Ellis filed a document headed "Application to recuse (1) O'Regan P and (2) MacKenzie and 
Miller JJ". In essence the position outlined in this submission was that the President had accepted a knighthood while 
still a Judge, which compromised his independence as a Judge and meant that he was beholden to the executive. It was 
argued that this meant a well informed independent observer would conclude that O'Regan P could not sit on an appeal 
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involving the Crown. In relation to MacKenzie and Miller JJ, the argument was that, not having already received a 
knighthood, their position was "arguably worse" because they might be seen to curry favour from the executive in order 
to improve their chances of getting one. 

[77] In support of this application, reference was made to the Bangalore Principles of Judicial Independence, the United 
Nation's Basic Principles on the Independence of the Judiciary, a chapter written by Professor Phillip Joseph of the Uni-
versity of Canterbury, decisions by the European Court of Human Rights and the Privy Council, and speeches by the 
former Chief Justice of New South Wales, the Honourable James Spigelman and a former Judge of the High Court of 
Australia the Honourable Michael Kirby. None of these documents put forward the proposition that the conferring of an 
honour on a Judge, or the failure to do so, amounted to presumptive bias in a criminal case to which the Crown is a par-
ty. 

[78] We convened a special hearing to deal with Mr Ellis's application. He included in his bundle of authorities two 
letters he had written to the Attorney-General on the subject of knighthoods for Judges and a copy of a response re-
ceived from the Attorney-General. This made it clear that the issue of honours for Judges is something of a political 
crusade for Mr Ellis. Unfortunately, he chose to extend that crusade to the Court. 

[79] Having achieved a public hearing at which he could air his views, Mr Ellis told us at the beginning of the hearing 
that he did not, after all, want us to stand aside from the hearing of the appeal. That was realistic; if bias afflicts all 
Judges who have knighthoods or damehoods, and all Judges who do not, no Judge could sit on any case involving the 
Crown. 

[80] But what this meant was that the Court had been put to the trouble of convening a special hearing and considering 
detailed submissions when nothing that was relevant to the conduct of Mr Lawler's appeal was being advanced. Once 
the recusal request was removed from the application, the only remedy that was sought was "a strong statement from the 
judiciary that the current system undermines their independence ... together with a statement that no Judge will accept a 
knighthood or damehood whilst in office". It was argued that this Court should direct that a copy of the decision go to 
the Attorney-General and the Chief Justice. It was added that "it is somewhat difficult to find a remedial solution which 
does not include the President surrendering his knighthood". It seemed to have escaped Mr Ellis that that would place 
the President back in the same position as MacKenzie and Miller JJ, who were said to be presumptively biased because 
of their presumed desire for a knighthood. 

[81] This remedy has nothing to do with the conduct of a criminal appeal. Rather, it was clear that, having obtained a 
hearing because of his applications for recusal on the grounds of presumptive bias, and having thereby obtained a public 
forum for the expression of the views he had communicated to the Attorney-General in his letters, Mr Ellis then with-
drew the applications. This was an abuse of the Court's process. We do not intend to engage further with the applica-
tions, beyond formally dismissing them. 
 
Order 
 

A  We grant extensions of time to appeal for all three appeals. 
B  All appeals are dismissed. 
C  The applications for recusal are dismissed. 
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