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[1] This is an application for habeas corpus by a person subject to a welfare guardian appointment under s 12 of the Protection of Personal and Property Rights Act 1988. The appointment is in favour of his mother, the respondent in these proceedings.

Facts/evidence
[2] The applicant, Mr Ellis, is twenty-one years old, and is one of four brothers. Mr Ellis has a diagnosis of Down's syndrome.

[3] According to the evidence filed by his mother, Mr Ellis left home in May of this year to enter into a flatting situation with a woman named Jaime. Jaime's mother, Ms Debbie Hughes, is the person who has initiated John's application, responding, it is said, to John's wishes. Her daughter also has Down's syndrome and associated intellectual disabilities.

[4] Returning to the evidence of Mrs Ellis, John1 and Jaime were set up in a flat in order to live together. Previously, at the end of 2008 John had left school and commenced study at a local Technology Institute. It was there he met Jaime.

[5] In July 2009 Mr and Mrs Ellis sought orders under the Protection of Personal and Property Rights Act 1988. They wished to be in a position to protect their son should issues arise now he had left home. The affidavit in support noted that initially John had moved in to live at Jaime's family's house but that the two of them had then moved to their own flat. Ms Hughes holds the lease for the flat.

[6] The affidavit in support of the welfare guardianship application also stated that Mrs Ellis and her husband were pleased with what had happened and that John was happy in his relationship. It noted that both John and Jaime need considerable support in their independent living. Mrs Ellis then explained that information from John's tertiary course provider, and other matters, had indicated to his parents that John's personal life skills had altered (for the worse) since he began flatting. Hence, the application.

[7] The affidavit of Mrs Ellis sought the following:

15.  I seek authority to act on John's behalf and represent his interests in relation to the following aspects of his personal care and welfare:

to arrange medical and dental treatment for John and give consent on his behalf to any medical treatment and any surgical and other procedures that may be necessary from time to time;

To determine which support agencies and caregivers provide care for John and for that purpose to enter into contracts with them on his behalf; and

To determine from time to time where and with whom John will reside.

[8] The application was supported by evidence from John's GP which confirmed the Doctor's opinion that John lacked the capacity to understand the nature and foresee the consequences of his decisions relating to personal care and welfare.

[9] Mrs Ellis advises that at the time of her application, the Court appointed a lawyer to act for her son. The lawyer interviewed all affected persons including her son and Jaime.

[10] On 10 September 2009, by consent, orders were made making Mrs Ellis a welfare guardian, and giving her husband ability to administer John's property. The order in favour of Mrs Ellis is not limited to specific areas of care, but is: in relation to all aspects of the personal care and welfare of Jonathan Christopher Ellis.

The present situation
[11] Mr and Mrs Ellis have developed concerns over John. They believe that he is being overwhelmed by Jaime, and has lost the capacity to be independent.

[12] I do not intend to traverse the competing perceptions between Mrs Ellis and Ms Hughes over the events that followed. They are not relevant to the present application. Relations between them have disintegrated, and with it have arisen disputes over their children's situation. The flatting situation is at an end. Jaime has moved back to live with her mother and step-father. John is with his parents.

[13] The essence of the present application is that it is said Mr and Mrs Ellis are unlawfully detaining John at their house and preventing him from living with Jaime or indeed talking to her on the phone. It is said John wants to move to Ms Hughes' house and is not being allowed to.

[14] I observe that at the time of this hearing John was in fact in Nelson staying with a friend for a few days.

[15] Mrs Ellis sets out in her affidavit why she has concerns about John living at Ms Hughes' residence. She says that her and her husband's concerns relate primarily to Ms Hughes and living at that address, rather than John having continuing contact with Jaime. Mrs Ellis reports that health concerns have arisen with John who has been emotionally distraught, and this is impacting on his physical health.

[16] Ms Hughes has filed two affidavits. I will address the second one later. The primary affidavit sets out Ms Hughes perception of things. Ms Hughes says she has tried to get independent support for John and Jaime so as to provide a different person to whom they might speak. Ms Hughes is concerned that support organised by Mr and Mrs Ellis through CCS Disability Action had the effect of removing independence by doing things such as shopping that the couple were previously doing themselves.

[17] Ms Hughes believes John wishes to live with her and is being prevented from doing so.

[18] Ms Hughes records conversations with John that attribute the following to John:

a)  his parents are preventing him from leaving;

b)  his parents are listening to his calls even though asked not to. He can call Jaime but they listen in;

c)  his mother prevents him contacting his lawyer;

d)  he wanted help to get away and would Ms Hughes and her husband provide it;

e)  John had written notes which were given to Jaime and passed on by her to Ms Hughes.

[19] The notes referred to by Ms Hughes are appended to her affidavit. Two are typed notes, one is an email. The email is to Jaime; it professes his love for her and desire to marry. It is very apologetic, and speaks of getting more money and "selling" it all. Looked at from the perspective of Mr and Mrs Ellis, it would in my view reinforce the concerns expressed by Mrs Ellis and Ms Mamea-Hind.

[20] The first note is written to "Dear Jaime Family". It records distrust of his parents, says he is kidnapped, expresses displeasure at the food, says he needs help and that his "Lover is Allison". This is obviously meant to be lawyer. Allison is not the Court appointed lawyer who acted at the time of the consent orders; it is undoubtedly a reference to Ms Douglass who acted for Mr and Mrs Ellis at the time of the welfare guardianship application.

[21] The second note is to "Dear Dibble". It asks that person to call the Police and that he really needs help. The author, apparently John, says he is "so worried about you guys". It continues:

I am so sorry sorry sorry I want be if you guys so much thank you. From John.
[22] An affidavit has also been filed by Ms Mamea-Hind who is the Regional Manager of CCS Disability Action. It is an organisation which provides support to people with disabilities. Ms Mamea-Hind deposes that the appropriate assessment agency determined that John should have eleven hours of support in his flatting arrangements. This was then referred to CCS for them to provide it. They are one of four Wellington agencies that provide such services.

[23] CCS commenced providing support on 30 September. The feedback she received from her employees, which I will not detail, is not supportive of the role played by either Jaime or Ms Hughes. They mirror Mrs Ellis' concerns of inappropriate control and disregard of John's individual needs.

[24] Ms Mamea-Hind and her service co-ordinator then met on 12 November with John and his parents. Statements that John is said to have made at that meeting give a further basis for concern over Ms Hughes' role. Obviously the Court is in no position to assess these matters, but the statements as recorded suggest inappropriate influence.

The application
[25] The application for habeas corpus was filed on Tuesday, 19 November. It seeks the release of John: from detention by his mother and welfare guardian.

[26] The grounds allege John is being detained by his mother at the family home, and denied access by telephone to Jaime and others. It is claimed that he cannot contact his lawyer. (I omitted in the evidence to record that Mrs Ellis says the card of the Court appointed lawyer was freely available to John at the flat.) It is claimed that John has been moved to Napier to be beyond the reach of Jaime, and that John believes he has been kidnapped.

The applicant
[27] Seemingly between counsel there have been issues as to Mr Ellis' capacity to file this application.

[28] Ms Hughes in response filed a second affidavit recording a conversation with John. It is said that John, already in Nelson, had called Jaime to see if she would pick him up from the airport. By then the habeas corpus had been filed. Ms Hughes says she took the phone and told John about the case. She continues:

I told him that there was a man named Tony who is a lawyer who wants to give him the help he has been asking for. I asked John if he would like Tony's help. He said "yes please, that would be good". I then said OK then, Tony will help you by talking to the High Court. Is that okay? John said "yes that is okay". I then said OK then, are you OK to appoint Tony Ellis as your lawyer to help you at court? He said "yes, please that would be very good, thank you."
[29] Ms Douglass confirmed that the defendant disputed Mr Ellis' authority to act and therefore whether there was a valid application. During the hearing I formed the view I would determine the case as if there were no issue. However, the circumstances of that communication, and the absence of any attempt by counsel or instructing solicitor to speak to John themselves, means in my view there is an issue to resolve which may be relevant to liability for costs. That will be addressed by separate minute.

Submissions in support
[30] Mr Ellis submits John's mother:

mistakenly believes she has the power to terminate his de facto relationship, and require him to live with her at the family home. The powers of a welfare guardian do not extend to allow them to hold people against their will.
[31] In elaboration he says that at the time of the order, Mrs Ellis should have sought an application by the welfare guardians as to residence. The order is criticised for being too broad, or a nullity as contrary to the rule of law as it does not define with any certainty its powers. Further, the Act must be read consistently with the New Zealand Bill of Rights Act 1990.

[32] Mr Ellis emphasises that s 18 states that a Court cannot empower a welfare guardian to make any decision concerning the entering into or dissolution of marriage or civil union. Mr Ellis says John has entered into a de facto marriage, and given the absence of any definition in the Act of marriage it should be read to include de facto. It is also argued that this must extend to pre-cursors to marriage such as living together.

[33] Mr Ellis refers to the United Nations Convention on the Rights of Persons with Disabilities, and its focus on recognising the autonomy and dignity of the person.

[34] He seeks a writ either on a permanent basis, or an interim basis pending appeal of the Welfare Guardianship Order. The interim basis is advanced as a response to the concerns raised by Mrs Ellis about the safety of the environment at Ms Hughes' house. Without accepting those concerns, Mr Ellis says it is open to the Court to make an interim order allowing co-habitation but directing it not be at Ms Hughes' house until the issues have been resolved by the Family Court. It is, with respect, a helpful and responsible suggestion which I would accept if the underlying application were to succeed.

[35] Mr Ellis focuses on the wording of the application for welfare guardianship, and on the subsequent form of the order. The wording of the application was specific: medical, care providers and residence. However, the subsequent order was non-specific and it is submitted that recognised principles mean it should be read down to authorise the least intrusion possible. Supporting those principles is s 8 of the Act which instructs a court to be guided as a primary objective by the need for:

a)  the least restrictive intervention possible;

b)  encouraging development of capacities.

[36] The applicant's submission is therefore this. Any restriction on liberty falls within the broad definition of detention in the Habeas Corpus Act 2001. Controlling where someone lives is a significant restriction and amounts to detention. Further, the orders made by the Family Court do not authorise Mrs Ellis to make decisions about where John lives, nor to physically enforce those decisions.

[37] Factually it is submitted the notes attached to Ms Hughes' affidavit establish a prima facie case that there is detention. That is sufficient to cast the onus on the respondent to prove there is no detention or alternatively it is lawful.

[38] In response Ms Douglass submits:

a)  the order authorises Mrs Ellis to make decisions about where John lives;

b)  the Act does not provide coercive power to enforce that. Using my language it does not authorise Mrs Ellis or any welfare guardian to be a jailer, but it does impose obligations of compliance with decisions;

c)  John is not and has not been detained.

[39] Concerning the scope of the orders, Ms Douglass submits it is a standard order for situations where no limits or areas are excluded. It covers all aspects. The applicant accepts that the Court can empower a welfare guardian to make decisions about residence; that being so, this order must cover that.

[40] Concerning the issue of detention, Ms Douglass submits that however that concept is interpreted, there is no detention here:

a)  first, the hearing of the application is traditionally the relevant time for determining whether there is any detention. John is in Nelson staying with a friend. He has whilst there, just on the evidence filed by the applicant, called Jaime and also spoken to Ms Hughes. He is not presently with his mother; he is free in Nelson and able to ring;

b)  second, when the couple left the flat John initially rang his mother to say they were leaving the flat, he wanted to come home, and that Jaime would come to visit. An hour later he rang again to say Jaime was upset and would Mrs Ellis come over. By the time she arrived Ms Hughes had been there and was leaving with Jaime. After that happened, John said he was waiting for Ms Hughes to come back to get her, but Mrs Ellis said instead that he was to come back with her, which he did;

c)  since returning home John has requested to see his GP about his heart palpitations. This happened and the doctor recommended counselling;

d)  on 16 November, the day before the application was filed, John attended counselling. Consequent to that it was suggested that John had time out and he willingly agreed to visit his friend in Nelson. He has gone there on his own;

e)  Ms Mamea-Hind confirms meeting John on 12 November. She says John has always seen her voluntarily, and expresses his views openly.

[41] In Ms Douglass' submission, there can be no finding of detention. It is true that Mrs Ellis has said John is not to go and live at Ms Hughes' house. However, she has also been involved in trying to find accommodation for him and Jaime. It is submitted it is not correct to isolate one decision of a welfare guardian, which necessarily is a time specific decision, and translate that into a finding of detention.

[42] For completeness I note Mr Ellis raised some issues about the correctness of the original order. Ms Douglass responded. My view is that T v Regional Intellectual Care Agency [2007] NZCA 208 governs this. The Act provides John with an appeal. It also allows any interested party, or anyone else with leave, to apply for review. The orders were made with John's consent. Given those routes of review have not been used, and given the fact they were consent orders, habeas corpus is not available as a route to challenging the original order. It may of course be available to challenge some new detention situation arising from implementation of the order.

Decision
Power to decide where to live
[43] In my view there is no doubt at all the Family Court order empowers Mrs Ellis to make decisions about where John lives.

[44] Section 12 of the Act authorises an order in respect of:

such aspect or aspects of the personal care and welfare of the person as the Court specifies in the order.
[45] Section 18(1) identified matters about which a welfare guardian cannot decide, and about which a Court cannot empower a guardian to decide. Thereafter, s 18(2) says that otherwise, a welfare guardian shall have all powers reasonably required to make and implement decisions:

... in respect of each aspect specified by the Court in the order.
[46] In this case the Order says:

in relation to all aspects of the personal care and welfare ...
[47] There is no doubt the Order covers residence. It was a specific aspect sought by Mrs Ellis in her application. That residence is "an aspect" of care and welfare is recognised by s 10 of the Act. Residence is understandably a matter that falls within "all aspects" as the term is used in the Order.

[48] Therefore Mrs Ellis is authorised to take such decisions. If there is to be a challenge to that authority, it should be made in the proper forum and by the proper route. In the interim it is an order sought by Mrs Ellis and granted by the Family Court which had jurisdiction to do so. It confers lawful authority to make the decision.

Power to detain
[49] It is common ground the Act does not give coercive detention powers. Although s 18(2) refers to a guardian having all powers reasonably required to implement decisions, I received no submissions that this would extend to compelling John to live at home by locking doors etc. In the absence of argument I proceed on this agreed basis. I note in its report (Report 80 : Protections Some Disadvantaged People May Need) the Law Commission "very much" doubted the Act's provisions were clear enough to justify physical restriction (para 18). It was noted in the Report that nevertheless some Family Court orders had specifically authorised coercion. In the absence of such an order here (and without at all considering whether it would anyway be legitimate) I accept the common stance taken by the parties.

[50] It is important to note, however, that Mrs Ellis has the legal authority to take decisions as if she was John. The papers I have seen cause me to consider the appropriate course is to be unusually direct and blunt. If Ms Hughes thinks there is a problem with the order she should take those concerns to the Family Court. She should not encourage or facilitate or pressure John to disregard his mother's decisions.

[51] The Act says (s 19) that Mrs Ellis' decisions have the same effect as if done by John. Everyone should recognise this, and use the proper channels, less other orders be deemed necessary.

Detention
[52] I accept Ms Douglass' submissions. I am aware that in child custody cases habeas corpus has been recognised to have a role beyond formal detention in the strict sense of that concept. However, in my view the alleged restriction on Mr Ellis' liberty, which is that he not live at a particular address, cannot amount to detention. The points listed by Ms Douglass have validity, to varying degrees, and I do not repeat them.

[53] Essentially there are three email communications from John which, at their highest, indicate a belief at the time he wrote them (whenever that was) that he was being confined. Since then he has travelled to Nelson on his own. He is staying with a friend. He has rung his girlfriend. He has a plane booked to come home and will do so.

[54] I consider Ms Douglass is right that in the context of a welfare guardian's powers and responsibilities, one cannot take a single decision and freeze it in time, shorn of surrounding circumstances. The impugned decision is that John cannot go to a particular place. Coming up with alternatives is going to take time, and the interregnum does not constitute detention.

[55] The reality is that John:

a)  has gone to Nelson on his own and is staying with a friend, without his alleged detainers;

b)  has visited a general practitioner;

c)  is seen by specialist agencies who support him and have deposed he is participating voluntarily;

d)  has as recently as Monday voluntarily seen a counsellor.

[56] All this is so far removed from common perceptions of detention, I accept that the respondent has established there is no detention.

Other points
[57] The scope of s 18(1)(a) of the Act is a question of interest which need not be determined here. Amongst the exclusions listed in the Act is the power to make any decision:

relating to the entering into marriage by the person for whom the guardian is acting, or to the dissolution of that person's marriage.
[58] The Act was amended in 2005 to add, after marriage, "or civil union".

[59] I consider there is real uncertainty as to whether this provision could and should be read, as the applicant urges, to apply to de facto arrangements. It can instead be argued it is intended to deal only with those very formal decisions, and that the continued use of "dissolution" is consistent with that. That is not to say contrary arguments cannot be made, so it is preferable to leave the matter for another day.

[60] On the facts I am not satisfied that the couple have yet been in or are in a relationship in the nature of marriage although that may well be a possibility in the future. Further, for the contextual reasons I have already given, even if the wording could be modified to include de facto couples, and leaving to one side what dissolution would then mean, I do not consider that Mrs Ellis is taking a decision of sufficient effect and permanency to come within s 18(1)(a).

Conclusion
[61] The application is declined.

[62] The issue of costs will be addressed separately.

Order
Orders accordingly.
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