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Question 1 of List of issues:Article 2—Education—Judicial 
and Legislative branches 

1. The use of the ICCPR in New Zealand’s domestic jurisdiction is very 
limited. As noted in full in the alternative shadow report, reference to 
Human Rights Committee jurisprudence is routinely all but not-existent 
in New Zealand Lower Courts, and a rare event in the higher courts. 

2. Similarly, recourse to effective remedies for breaches of Covenant 
obligations is impossible to attain in New Zealand Courts. In large part, 
the reluctance of the judiciary to assist New Zealand in meeting its 
obligations under international human rights law can be traced to a 
number of matters, inlcuding: 

a) The lack of supreme law status for the New Zealand Bill of 
Rights Act; 

b) The approach of the executive in the conduct of human rights 
litigation, including substantial opposition to expanding the role 
both domestic and international obligations play in the legal 
system 

c) Lack of recognition within the judiciary of New Zealand’s 
obligations under international human rights law and the role of 
the judiciary as a safeguard of human rights (particularly those 
rights guarenteed 

3. In marked contrast with the education campaigns instituted for Judges 
at all levels in the United Kingdom prior to and following the 
introduction of the Human Rights Act, there was little or no information 
provided to judges about the effect the adoption of the New Zealand 
Bill of Rights Act would have in New Zealand. The stark contrast 
between the £15m made available for judicial training on human rights 
in the UK with the less than $3m annually that funds the entire Court of 
Appeal in New Zealand (excl. judicial salaries) is noteworthy. 

4. This failure is on-going. The absence of awareness of Covenant relief 
amongst the judiciary, and the wider legal profession is distressing – 
although perhaps understandable given the lack of training of both. Sir 
Ivor Richardson, a retired President of the Court of Appeal, has 
commented on the lack of training: writing particularly on the lack of 
use of the New Zealand Bill of Rights Act in civil cases. 

5. No education of the unicameral House of Representatives memebrs 
appears to be made on New Zeland’s international human rights treaty 
obligations.   

6. Indeed, the Government is unwilling to provide any public information 
about the educative and training opportunities that are made available 
to members of the New Zealand judiciary, despite requests. For 
example the Minsitry of Justice on 18 September 2006 said : 
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2    In your letter, you have requested information on “Facilities for 
Judges of the Permanent Court and for High Court Judges on 
secondment to the Court of Appeal”. In that letter you requested the 
following information: 

… 

 e    what educative and/or training opportunities (not related to a new 
permanent appointment in the COA) of over 1 day’s duration have 
been taken by permanent and/or temporary judges during the last 5 
years, domestically and internationally. By which class of Judges (i.e 
permanent or temporary), and who (e.g. The Institute of ABC, 
University of DEF etc.) provided that training or education;  

3    As I am sure you will be aware, Courts do not fall within the 
scope of the Official Information Act. This in part reflects the need for 
judicial independence – the Courts must be, and must be seen to be, 
separate from and independent of the Executive. Hence, requests for 
information that relate to judicial functions, namely judicial training 
and judicial meetings, have not been answered.  

7. How judiciial independence is brought into question by providing 
information on judicial training escapes the writer. 

8. In a more recent letter in respect of the Basic Principles and Guidelines 
on the Right to a Remedy and Reparation, the Minsiter of Justice 
personally stated: 

The training of the judiciary is undertaken by the Institute of 
Judicial Studies. The current curriculum of the Institute provides 
for consideration of domestic human rights legislation, such as 
the New Zealand Bill of Rights Act 1990, and international 
human rights instruments. The relevant elements of the 
curriculum recognise that human rights issues and remedies 
arise across a range of specialist topics.  

Also currently in development is a stand alone programme 
directed at human rights that will deal specifically with 
international human rights instruments, including remedies. This 
will be a practical programme linked to the types of issues that 
come before the courts on a regular basis.  

9. A cynic would be thankful for the latter paragraph, whatever it means, 
no doubt generated by the Committee’s list of issues. 

10. However detailed information should be published and made widely 
avialable, this would assist with not only confidence that the Judicial 
were being trained, but with legislative training, and also training of the 
bar. 

Question 4 and 23 of List of issues:Article 2—Delayed 
Investigations 

11. Delay in official investigations of serious allegations of abuse is a 
serious problem in New Zealand, in respect of invesitgations of both 
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alleged state abuse and abuse by individuals. 

12. Earlier in the year, reviews of police inaction in respect of credible 
allegations of child abuse in the Wairarapa district showed that the 
average delay between a complaint being laid and a case being fully 
investigated was over five years. It became clear that officers at senior 
levels of the New Zealand Police were aware that there were 
allegations of child abuse going univestigated, but did not act to 
prevent further harm. Victims of abuse continued to live with their 
abusers – sometimes for years. See editorial in The Dominion Post1 
annexed. 

13. Protections for the particularly vulnerable in New Zealand are weak. 
Similar concerns arise for other vulnerable people – including those in 
prisons and institutional care. 

14. Allegations of torture and other forms of cruel and disproportionately 
severe treatment also do not get the full investigations such serious 
allegations require. Following the final decision of the Supreme Court in 
the Taunoa2 litigation in August 2007, and the recommendations of the 
Committee Against Torture3 for a full investigation into the other (200+) 
prisoners subjected to the unlawful Behaviour Management Regime in 
high security prisons, yet no investigation has materialised. 

15. This is an ongoing concern.  

Parole Eligibility and Indeterminate Sentences 

16. When the lack of education issue and the delayed investiagtion issue 
are combined, and considered with the filure to properly implement the 
Committee’s views the stautus of human rights in New Zealand  can be 
seen clearer. 

17. In the case of Mr Harris, the first Author from New Zeland to have won 
a case before the Committee see paragraphs 89-94 of the Author’s 
shadow report, has advanced, with the filing of proceedings in the High 
Court. 

18. The case sought mandamus – seeking an order requiring the Parole 
Board to consider Mr Harris’ application for parole in accordance with 
the decision of the Human Rights Committee in Rameka v New 
Zealand, as well as pleading domestic and international remedies and 
seeking monetary compensation for the arbitrary detention he has 
sufferred.  

                                            
1  29/09/2009 The Dominion Post is the daily newspaper circulating in the Capital City 

and other areas. 
2  See paragraphs 141,142, and 144 of the Author’s shadow report . 
3  11/06/2004 CAT/C/CR/32/4—The Committee Against Torture at paragraph 6 of its 

Concluding Comments3 recommended that the State Party: 
(g) Carry out an inquiry into the events that led to the decision of the High Court in the 
Taunoa et al case; 
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19. The Parole Board agreed to hear the case, without the necssity of 
Mandamus  some 18 months after his covenant remedy required it. 

20. Progress with the case has been hampered by decisions relating to 
legal aid. Applications for funds to pursue the case for domestic and 
international human rights remedies have been denied in respect of all 
aspects of the case except the mandamus claim. This has necessitated 
reviews of the decisions, and the Legal Aid Review panel has directed 
in December 2009 that the Legal Service Agency reconsider. 

21. The unwillingness of the executive to implement international remedies 
seen in its response to Mr Harris and also EB v New Zealand is 
distressing, and emphasises the lack of status of dometic and 
international human rights instruments. 

 
 
 
 
 
 
Tony Ellis 
Barrister of the High Court of New Zealand 
4 February 2010 


